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Memories of working for civil rights
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Life and Death in Mississippi, Part Two

Continue on page 4

By Jacob Tanzer

Part One of Jacob Tanzer’s memoir of Free-
dom Summer in Mississippi appeared in the 
Winter/Spring 2010 Oregon Benchmarks.
 
On June 16, 1964, the Mount Zion Baptist Church 
in Neshoba County, Mississippi was burned to the 
ground after members of the black congregation 
decided to participate in a voter-registration train-
ing program. Michael Schwerner, James Chaney, 
and Andrew Goodman visited the church on June 
21, distraught by the results of their voter-regis-
tration activities. The three men left in a car to 
travel to Meridian, Mississippi. They never made 
it to their destination. Their burned-out car was 
found and after hard work by the FBI, their bodies 
were later found in a newly made earthen dam.

At the time of the deaths, Jacob Tanzer was 
working in the Organized Crime and Racketeer-
ing Section of the Department of Justice. On 
hearing that the Civil Rights Division needed a 
prosecutor with grand jury experience, Tanzer set 
out to make himself that person. With a team of 
seven others, he arrived in Meridian, Mississippi 
in August 1964. His team’s task was to augment 
the FBI’s work by turning frightened people into 
grand jury witnesses, and to organize and pres-
ent the case to the grand jury with the goal of 
re-invigorating the FBI’s stymied investigation. 

The Grand Jury
After weeks in the cotton fields of Neshoba 

County, we moved to the Broadwater Beach Inn, 
a lovely resort facing the Gulf of Mexico just east 
of Biloxi. The black maids, porters, waiters, and 
other staff figured out who we were and why we 
were there. They couldn’t do enough for us. We 
were often at Mary Mahoney’s, a splendid res-
taurant with a bar in the erstwhile slave quarters 
where the black waiters and Mary herself treated 

us as honored guests. Their warmth and gra-
ciousness was wonderful after our austere time 
in federally-occupied Neshoba County.

Bob Owen, the Civil Rights Division team 
leader asked me to draft an indictment alleg-
ing our theory of what happened, but leaving 
the names to be filled in to reflect the evidence 
as it came out. I responded saying “Murder is 
a state crime. What’s the federal crime?” Bob 
wanted to rely on a Reconstruction-era statute 
prohibiting public officials from denying any per-
son his constitutional rights. I had checked the 
Department of Justice file on the statute before 
we left and found no record of its ever having 
been enforced. We were breaking new ground. 
“What rights?” I asked. “The right to be free of 
incarceration and punishment without due pro-
cess,” he responded. We theorized that the statute 
would be interpreted to include those rights later 
made applicable to the states by the due process 

From left: Jake Tanzer, Don Marmaduke, and 
Charles Merten each used their legal skills for 
civil rights in the South in the 1960s. Photo by 
Owen Schmidt, 2005
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President’s Message

Summer is coming to a close. Soon this year’s vacation will be happy memory, school will start, foot-
ball will be on TV, and we’ll all be wondering how it went by so fast. The USDCHS held its Annual 
Picnic on Sunday, August 8, at Judge Leavy’s hop farm down between Donald and Aurora. We had 
a great turnout on a beautiful day, shared some barbeque, some music, stories, and friendship amid 
the oak grove. We were glad to see everyone there. This year’s honored guests were distinguished trial 
attorneys, and of a long list of honorees, we had about 68 in attendance. The honorees this year are 
attorneys from both private and public practice, who have practiced in and around Portland, as well 
as all around Oregon. All have consistently exhibited a high level of trial advocacy skill, as well as 
professionalism and integrity, and included members of the American College of Trial Lawyers, the 

American Board of Trial Advocates, the International Association of Trial Lawyers, American Bar Foundation 
Fellows, and recipients of awards such as the FBA Burns’ Award, the Panner Award, the OTLA Distinguished 
Trial Lawyer Award, among others. We were proud to host this distinguished group.

We continue to seek volunteers to transcribe tape- and digitally-recorded oral history interviews. We have four 
oral histories that are priorities for oral transcription: former Oregon Supreme Court Justices Hans Linde, Wallace 
Carson, Berkeley Lent, and former Circuit Court Judge Lee Johnson. While at the Picnic, Judge Jelderks donated 
funds toward Justice Carson’s transcription and Barnes Ellis of Stoel Rives committed staff time to transcribe 
the remaining approximately 16 hours of Justice Carson’s interview. Thomas H. Tongue also committed Dunn 
Carney to transcribe five hours of Jusitce Lent and five hours of Justice Linde. We also received a donation from 
Rick Stone of Ball Janik, as well as additional commitments of transcription time. Thank you to these members 
for helping the Society reach its goal of having these important interviews transcribed. Contact Greg Miner, Oral 
History Project Chair, at (503) 972-9920 if you can lend some help in that project.

In the past few years we have purchased some digital equipment, and since then our interviews are now created 
(born digital) and preserved in digital format. Before that, the interviews were recorded on audio tape, mostly on 
cassettes. Magnetic tape deteriorates over time in a way that digital recordings don’t. More importantly, we can 
make our collection available on-line for researchers in digital format. The conversion of the approximately 900 
hours of taped interviews need not be monumentally expensive, but it certainly is not free. If you can help out the 
Society in that effort, whether with some money, or maybe just some good advice on a cost-efficient way to go 
about this project, please contact Greg Miner.

We were very lucky and happy to be the recipients of a recent donation from former Oregon Circuit Court Judge 
Sid Galton. Judge Galton is the owner of an art work entitled “Hamilton Hotel Fragment #5,” which is essentially 
a piece of architectural detail from the façade of the Hamilton Hotel. The Hamilton Hotel (originally called “the 
Venable”) was built in 1913, and was designed by noted Portland architect John V. Bennes. It stood on the block 
currently occupied by the Hatfield U.S. Courthouse at 1000 Third Avenue, between Salmon and Main Streets in 
downtown Portland. We are now working on an appropriate place to mount that artwork in the Hatfield Court-
house, along with some photos of the hotel. It is a unique and welcome addition to the Society’s collection, and 
we appreciate Judge Galton’s generosity and support of the Society and its core purpose: the collection, preserva-
tion, study, and dissemination of the history of the Oregon court.

Now we are looking forward to our Annual Dinner on October 28, and presentation of our Lifetime Service 
Award, as well as moving ahead with plans to digitize, transcribe and make available our historical collection of 
oral history materials. We hope to see you at the dinner, and hear from you about the oral history project. 

         David Landrum



Summer 2010   3   

A Lively Summer Associates Program and Social
By Kathryn Roberts

On Thursday, June 24, 2010, the 
United States District Court of 

Oregon Historical Society, in conjunc-
tion with the Federal Bar Association, 
hosted its annual Introduction to Fed-
eral Courts and Bench & Bar Social. 
The event is designed to introduce law 
students to the various functions of 
the federal judiciary and other agen-
cies housed in the Mark O. Hatfield 
Federal Courthouse.

The day began with the participants 
picking up their schedules, hand-
outs, and sack lunches from Paradise 
Bakery. First up was the Courthouse 
Panel, which features presentations 
from non-judicial entities within 
the courthouse. This year, the panel 
included representatives from the U.S. 
Pretrial and Probation Offices, the 
Clerk’s Office, and the U.S. Marshal’s 
Office. Amy Blake, law clerk to Judge 
Robert E. Jones, moderated the panel 
and added her own perspective as a 
federal judicial clerk.

After lunch and the Courthouse 
Panel, participants headed to the 
courtrooms where they attended live 
proceedings. Magistrate Judges John 
V. Acosta and Donald C. Ashmanskas 
hosted the students in their court-
rooms. Judge Acosta presided over a 
civil matter and Judge Ashmanskas 
presided over Magistrate Criminal 
Calendar. After their proceedings 
ended, each judge spent some time 
talking with and taking questions 
from the participants.

Next up was the all-important 
Judges Panel. Judges Acosta, Ash-
manskas, Anna J. Brown, and John 
Jelderks all participated as panelists 
in what is remembered as one of the 
liveliest panels in recent memory. Kari 
Furnanz, a local litigator, acted as 
moderator. At the conclusion of the 
panel, everyone departed for a court-
house tour, hosted by one of the four 
panelist judges.

The day ended with a social hour 

held on the Ninth Floor, in both the 
lobby and on the outdoor patio. It 
was a spectacular day in downtown 
Portland and participants, judges, 
and other members of the bar took 
in the gorgeous view with compli-

CALENDAR
October 21, 4 p.m.
Famous Cases—Oregon Supreme Court Justice Thomas Balmer will give a 
presentation on Supreme Court Justice Oliver Wendell Holmes, Jr.  Read a 
detailed description on page 12.

October 28, 5:30 p.m.
USDCHS annual meeting at the Governor Hotel. Go to www.usdchs.org 
for more information.

mentary drinks and snacks, catered 
by London Catering. The day ran 
smoothly and was, by all accounts, 
a ringing success. The Society thanks 
all who attended and participated 
in these two important events. 

Top Row, l-r: Judge Ellen Rosenblum and Arden Shenker; Judge Michael Mos-
man, second from left, listens to questions. Middle Row; Kathryn Roberts on 
right, event co-organizer; a summer associate; Judge John Acosta and Courtney 
Angeli; Bottom Row: A glorious June day. Photos by Owen Schmidt.
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Life and Death in Mississippi continued from page one

clause of the Fourteenth Amendment 
and that non-officials who act in con-
cert with at least one public official 
also would be liable under the general 
rules of conspiracy. The theory was 
creative, but because the statute was 
not explicit, our theory was neither 
precedented nor free from doubt. I 
drafted the indictment.

The role of a grand jury is not to 
determine guilt or innocence. It is to 
determine if there is enough evidence 
to charge a person with a crime. A 
federal grand jury has 23 members. 
It meets behind closed doors and its 
proceedings are confidential. A fore-
man (today called a presiding juror) 
presides. A prosecutor presents the 
evidence and witnesses, and explains 
the law. The jurors may ask questions 
of fact of the witnesses and questions 
of law of the prosecutor. The jury 
deliberates without the prosecutor 
and, by majority vote, either indicts 
or does not. Grand juries are regarded 
as the handmaidens of the prosecutor, 
rarely going against his or her advice. 
There is no appeal from its decision. 
It was unheard of in that day to ask 
a Mississippi grand jury to indict a 
white for victimizing a black.

This grand jury was comprised of 
21 white men and two women, one of 
them a black housewife. There would 
have been more blacks on a consti-
tutionally chosen grand jury, but we 
decided to fight our battles one at a 
time. The black woman was treated 
courteously by her fellow jurors, but 
had little to ask or say. The foreman 
was a middle-aged, obviously pros-
perous and well-connected insurance 
agent with a commanding personal-
ity. I have no proof, but I am sure 
that Presiding District Judge Sidney J. 
Mize arranged for one unprecedented, 
token black juror for appearance’s 
sake and for a strong foreman he 
trusted to keep things under control in 
the event of overzealous prosecutors.

This grand jury was no handmaiden. 
It was unlike any grand jury I had han-

dled. While there was never a hint of 
hostility, every assertion was met with 
skepticism. The atmosphere was set 
largely by the foreman who reflected 
the attitude “Easy to say; now let’s see 
if you can prove it.” He participated 
aggressively, but always in a prin-
cipled way and he never constrained 
our presentation or abused witnesses.

Bob Owen and I conducted the hear-
ing, questioning 125 witnesses over 
two weeks. The grand jury heard a 
moving story. In early June, following 
rumors of civil rights activists appear-
ing in Neshoba County, school board 
members made unprecedented visits to 
the local black school, once accompa-
nied by Undersheriff Cecil Price. (Price 
had arrested Schwerner, Chaney and 
Goodman on traffic charges on June 
21 and later released them at 1:30 a.m. 
on June 22.) The board members told 
the FBI that they made their special 
visit to investigate reports that the 
school had been used for “Freedom 
Rider” classes or other non-authorized 
and “non-Masonic” meetings.

Sheriff’s cars had patrolled the 
Mount Zion community closely and 
questioned the residents about strang-
ers in the area. On June 7, Sheriff 

Laurence Rainey told one driver as 
he ticketed him on a phony viola-
tion, “You think you niggers can get 
away with anything. Bobby Kennedy 
may run the U.S., but I run Neshoba 
County.” Then he searched the trunk 
for incriminating material, but found 
none. 

A “cop” stopped a black student 
walking to visit his cousin, pulled his 
gun and asked if he was a Freedom 
Rider. Finding a letter in his pocket, 
the policeman made unflattering 
remarks and tore the JFK stamp to 
pieces. He warned the student to be 
out of town by Sunday.

Mr. and Mrs. Cole [Junior Roos-
evelt “Bud” Cole and his wife, Bea-
trice, the first witnesses Tanzer 
spoke to] and other church members 
appeared to testify to the events on 
the evening of June 16. Despite their 
fears, they all testified calmly, articu-
lately, and credibly. They answered 
our questions and those of the jurors 
directly, looking people in the eye. 
Their courage was evident to every-
body in the room.

They testified that shortly after their 
meeting with Schwerner, Chaney and 
Goodman, a gang of white men with 
guns entered the church demanding 
“where are the NAACPers,” and 

Student volunteers register a Mississippi woman to vote during Freedom Summer. 
G21767.  Ted Polumbaum/Newseum Collection.
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ordered everybody to get out and go 
home. An unidentified man in the 
background wore a sheriff’s uniform. 
The people ran away, prodded by 
threats and blows as they fled. Mr. 
Cole’s jaw was broken, but he feared 
traveling in the open that night to see 
a doctor. A few minutes later, from 
a distance, the fleeing group saw the 
Mount Zion Baptist Church behind 
them in flames.

The local law enforcement inves-
tigation was neither immediate nor 
extensive. About a week later, the 
Neshoba County Fire Marshall inves-
tigated the arson by questioning Mr. 
Cole in a hotel room for three hours 
about civil rights activity at the 
church. Sheriff Rainey was in and out 
during the interrogation. The marshal 
then questioned another elder who, 
with his wife, had been beaten bloody, 
but dismissed the blood on his cloth-
ing as probably just “chicken blood.” 
The marshal was more interested in 
questioning about the NAACP and he 
accused the victims of lying. Sheriff 
Rainey told the FBI that he concluded 
from his investigation that the church 
had been burned down by disgruntled 
members who disapproved of its use 
for civil rights activity.

There were other moving stories 
as well. Several prisoners from the 
period before the murder were called 
to testify about Rainey and his col-
leagues’ torturing prisoners to obtain 
confessions. Most pertinent to the 
Schwerner, Chaney and Goodman 
murders, though, was extensive evi-
dence that two weeks before their 
murder, Wilmer Faye Jones a black 
man, was arrested for allegedly hav-
ing called the drug store and asking to 
speak to a white girl. In the car and in 
jail, Rainey slapped him around and 
threatened him. Then he was released. 
As he left the jail, five men armed with 
a shotgun and revolvers were waiting 
for him. They took him at gunpoint 
to “the place” where they questioned 
him about the NAACP and COFO 
[Council of Federated Organizations, 
a council of civil rights groups]. They 

roughed him up and threatened him, 
telling him he had better run. When 
Jones insisted that he had to report 
for the army, they abused him some 
more and let him go with warnings 
about white girls and civil rights 
“mixing.” The relevant point was 
that Rainey and Price had, perhaps 
not for the first time, used a modus 
operandi of deliberately notifying a 
gang and releasing their prisoner to 
it for summary punishment. 

Ira Jackson, a cotton picker who’d 
been in jail at the same time as 
Schwerner, Chaney, and Goodman, 
and from whose shack I was almost 
immobilized on the rainy, clay coun-
try roads, was one of the witnesses 
called to corroborate the abuse of the 
civil rights workers while in jail. As he 
entered, he looked around blankly as 
if trying to absorb the fact of a room 
full of white people. As with every 
witness, his entry was a moment of 
tension. The witness didn’t know 
what to expect and the jurors were 
tense about what they were going 
to hear next that they really did not 
want to know. I swore him to tell the 
truth, and then I asked him establish-
ing questions such as his name and 
occupation. He had trouble getting 
the answers out. He was obviously 
terrified. I asked him if he was in jail 

on the night of June 16. He said in 
a weak, uncertain voice, “Yessir.” 
Before I could ask another question, 
the foreman said in a loud, sharp drill 
sergeant voice, “Ira.” Jackson’s head 
snapped around toward the foreman. 
“Yessir?” “What were you in for?” 
“Drunk, sir.” The jurors all chuck-
led knowingly at the answer. Jack-
son was just another black drunk. As 
the chuckle broke the tension, Jack-
son crumpled. He smiled a big grin 
and his eyes went downward. From 
then on, his testimony was all “yas-
suh” and “nossuh, boss,” and comic 
grins. He had never been a witness 
before, he was incapable of being his 
true self before white people, but he 
knew how to play the black fool. After 
years of conditioning, he reverted to 
his comfort zone like a rubber band 
snapping back after a stretch. Jack-
son’s meltdown was no disgrace. It 
simply demonstrated the tremendous 
resolve and inner strength the other 
black witnesses had called forth to 
overcome generations of conditioning 
as they gave evidence. The folks of 
the Mount Zion community were as 
courageous as any I have ever known.

Bob and I then explained that the 
jury would recess for a month or 
so and hear more evidence on the 
murders, but that first we were sub-
mitting two indictments for their 
consideration. Both were for official 
conspiracy to violate a prisoner’s 
constitutional rights. One, based on 
the testimony of several prisoners, 
related to a black prisoner who had 
been whipped with a belt until he 
made a false confession. The other 
was for the arrest of Wilmer Faye 
Jones without evidence of crime and 
his release at night to a mob for pun-
ishment without due process. Sheriff 
Rainey, Undersheriff Price, a police-
man, and several of the suspects in the 
civil rights murders were named as 
defendants in these unrelated indict-
ments. Bob and I reviewed the facts 
in each case and explained the law.

There was only one question from 

Sheriff Lawrence Rainey leaves a 
garage housing the burned-out car in 
which Michael Schwerner was last seen.  
MG21749. Ted Polumbaum/Newseum 
Collection.
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the jury. The foreman asked, “Is this 
statute one of the new civil rights 
statutes that President Johnson just 
got passed?” The new civil rights acts 
were less than popular in the white 
South. “No,” I said, “this one’s been 
on the books for a while.” I did not 
tell him that it was a Reconstruction- 
era statute.

After deliberation, the grand jury 
returned indictments as to all defen-
dants. It was a historic moment. As 
far as I could tell from Department 
of Justice archives, these were the 
first civil rights criminal indictments 
ever, anywhere. They were certainly 
the first state or federal indictments 
in Mississippi since Reconstruc-
tion alleging crimes by white people 
against blacks. 

The moment was also historic in the 
larger context of American legal and 
political history. It was by this act that 
the United States government said it 
would no longer permit any state to 
use its police to suppress any class of 
citizens. It said no more police dogs, 
no more torture of suspects, no more 
beating up passengers on interstate 
transportation, no more imprisonment 
for peaceful political activity. It was 
a turning point in American history.

Not everybody realized these impli-
cations at the time. Rainey, Price and 
their co-defendants were arrested and 
brought to federal court where they 
were cheered by a large crowd. They 
were confident they would never be 
convicted by a Mississippi jury.

We were not there to see it. We had 
returned to Washington. The pot had 
been stirred. The defendants came to 
court smiling with bravado, but some 
of them were nervous. The FBI kept 
working to get the silent, but suddenly 
uneasy witnesses to talk.

What Followed
Upon my return, I resigned. I had 

planned to make my career with the 
department, but it was not to be. I 
had developed painful ulcers and the 

work seemed to aggravate them ter-
ribly. I fondly remember our excellent 
secretary waiting for me at the jury 
door at every recess with concern 
and a milkshake. I even gave up the 
garlic at Mary Mahoney’s. In those 
days, ulcers were thought to be stress-
related. So, it was time to come back 
home to Oregon.

Meanwhile, the indictments had 
the desired effect: some of the par-
ticipants in the abduction nervously 
told the FBI what happened and they 
were persuaded to testify.1 There 
was enough evidence to convict. Bob 
Owen no longer needed a grand jury 
expert. A few months after I left the 
department, the grand jury was recon-
vened and, following a day or so of 
additional testimony, Rainey, Price 
and sixteen others were indicted for 
official conspiracy to deprive Schw-
erner, Chaney and Goodman of their 
constitutionally guaranteed rights.

The defendants moved to dismiss 
the indictments for failure to state a 
federal crime. The District Court sus-
tained a misdemeanor charge against 
the three indicted law enforcement 
officials, but dismissed the felony 
charge. It also dismissed all charges 
against all non-official defendants.

The case went directly to the U.S. 
Supreme Court for review. In a 1966 
opinion by Justice Fortas, the court 
adopted our theory. The civil rights 
statute protected against deprivation 
of rights guaranteed by the Fourteenth 
Amendment by state officials (e.g. the 
sheriff) and by private persons who 
conspire with them. My indictment 
was upheld in its entirety. The case 
was remanded for trial. See Price v. 
United States, 383 US 787 (1966).

On remand, defendants again 
moved to dismiss, this time on the 
basis that the indictments were 
unconstitutionally obtained because 
Negroes had been excluded from serv-
ing on the grand jury. The District 
Court agreed and dismissed. A new 
grand jury drawing from the general 

population without regard to race was 
impaneled. What irony! The defense 
posed by those who murdered to 
exclude blacks from voting resulted 
in the first non-segregated grand jury 
since Reconstruction. It true-billed 
the indictment.

In August 1967, almost three years 
after the first indictments, I returned 
to Mississippi as a volunteer with 
the Lawyers Committee for Civil 
Rights in Jackson and that’s a whole 
other bag of stories. Mississippi had 
undergone extraordinary physical 
and social change during those three 
years. Imports and synthetics made 
cotton farming less profitable. Many 
of the formerly ubiquitous cotton 
fields were now planted in soybeans 
or grazed by cattle. Fewer farm hands 
were needed and welfare dependency 
was becoming rife. 

In the intervening summers, masses 
of college students and others came 
South again, but this time it was to 
help rebuild churches that had been 
torched in 1963 and 1964. The Voting 
Rights Act of 1965, as enforced by the 
Civil Rights Division, allowed blacks 
to register and vote. The political cli-
mate of the South was changed forever.

I went to visit the Coles, who 
received me graciously. They and 
their neighbors were registered vot-
ers now. Mr. Cole took me to visit 
the church. A new brick structure 
had been built on the ashes of the 
Mount Zion Baptist Church. There 
was fresh gravel in the semi-circular 
driveway to the church entrance. 
“Commissioner Jones sent a truck-
load of gravel over to resurface our 
driveway,” Mr. Cole told me. “That 
was nice of him,” I said. “Well,” said 
Mr. Cole in his gentle way, “it came 
a little late.”

I sensed a subjective change in the 
attitude of the white Establishment 
of Mississippi. In 1964 violence was 
overlooked as necessary to maintain 
the Southern Way of Life. By 1967, 

1 The release and murder was accurately 
portrayed in the movie Mississippi Burning. 
The rest of the movie was pure fiction.
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except for some diehards, the new 
common wisdom was that violence 
was “bad for Mississippi” in the eyes 
of the nation and the world. 

The trial of United States v. Price 
et al. was held in September 1967. 
Price and six others were convicted 
and sentenced to prison. I am certain 
Rainey and Price were right that in 
1964, no Mississippi jury would have 
convicted them. The defendants’ legal 
maneuvering had given public opinion 
enough time to turn against violence. 
The larger irony is that the delay of 
trial for three years made a convic-
tion by a non-segregated jury possible.

The end of Jim Crow, slow and 
painful as it was, and the integration 
of black people into the mainstream 
of American life was to my mind the 
greatest social revolution ever, any-
where. It was not an armed revolu-
tion like those of 1776 or 1789, but 
a popular revolution that arose from 
the great mass of black citizens, peo-
ple like Rosa Parks and John Lewis 
certainly, but also from humble yet 
determined people like Junior and 
Beatrice Cole and their neighbors 
in the Mount Zion community who 
felt that life had to change for future 
generations. Great leaders like Mar-
tin Luther King shaped and led the 
movement. He articulated its power-
ful philosophy in humanistic terms 
of love and brotherhood that moved 
blacks and whites alike. Ultimately, 
though, it was the great mass of ordi-
nary black people who knew in their 
hearts that change was needed and 
who followed Reverend King that 
made the revolution.

Neither I nor any other white people, 
even those in power, made the revo-
lution. The historian Crane Brinton 
observed that “revolutions come from 
hope, not from despair.” What the 
Supreme Court did, what President 
Johnson did, what I in my very small 
role did, was to provide hope. The great 
black revolution fed upon that hope. 

I was blessed to be in an organiza-
tion of dedicated people at the right 
time in history. It was a cause which 

the skills of lawyers could help move 
and I was fortunate to have those 
skills. I am deeply thankful that his-
tory allowed me to contribute a little 
bit of the hope that fueled that great 
revolution.

It is unfortunate, perhaps, that 
people today no longer remember 
much about the violence and struggle 
of those years. In a way though, it is 
a sign that we succeeded. The things 
we worked so hard to achieve are 
accepted today as the ordinary way of 
American life. That is what so many 
people strove for. It is what Schwer-
ner, Chaney and Goodman died for.

In 1989, I traveled once again to 
Mississippi, this time to visit my wife, 
Elaine’s family in Collins, Mississippi. 
By this time, the physical appearance 
of Mississippi had changed even more 
drastically than I had seen 22 years 
before. Cotton was virtually gone, 
except for a little up around Oxford. 
So were the soy beans and most of 
the cattle. Instead, the state seemed 
covered with pine plantations, subsi-
dized by the government to save the 
state after the collapse of the cotton-
based economy. 

I took Elaine to Neshoba County 
to visit the Mount Zion community, 
but with the landscape so completely 
changed, I couldn’t find it. It was all 
pine, no cotton. I decided to ask the 

Sheriff’s Office for directions. We 
drove into Philadelphia which looked 
just as it had 25 years before. The old 
courthouse was dark and cool inside. 
Through the door of the office, the 
scene was much as it had no doubt 
always been: 1930’s furniture; cer-
tificates on the wall; soft natural light 
from the windows. An older black man 
in the back slowly pushed a dust mop, 
but he stopped to watch as I entered. 
A man in uniform, the sheriff, in a 
back office, door open, had his feet 
on the desk, looking at some papers. 
A middle-aged lady at the desk of the 
outer office said pleasantly, “Mornin’. 
Can I help you?” “I’m trying to find 
the Mount Zion Church. Could you 
give me directions?” Seeing that she 
was nonplussed, the sheriff himself 
came to the counter. He asked cour-
teously if he could help me. I asked 
him the same question. He said “Well, 
there’s a lot of Mount Zion churches 
around here. Would that be a Mount 
Zion Baptist Church or a Mount Zion 
Methodist Church?” I had forgotten. 
My memory lapse was ecumenical. 
“I’m not sure.” “Well, there’s a Baptist 
one out in Longdale” and he named 
a few others. I said I wasn’t sure, but 
it was a few miles down the road that 
ran in front of the courthouse. “Col-
ored church?” “Yes.” He thought a 
bit. Then he asked, “You mean the one 
where the civil rights was?” “Yes,” I 
said. “Oh, yeah,” and he told me how 
to get there. 

Elaine and I drove to the church 
over the same clay roads I had driven 
25 years before, but there was no cot-
ton and no long wagons on the way 
to the cotton gin. The old wooden 
houses were gone and in their place 
were modest brick houses that the 
Social Security Administration had 
built for poor, elderly rural blacks. I 
found the Coles’ house by the name 
on the mailbox. Mrs. Cole answered 
the door looking a bit older but very 
much as she had. She was too shy to 
say much. Mr. Cole was away for the 
day, so I missed revisiting him. We 

Continue on page 12

Jacob Tanzer at the rebuilt Mount Zion 
Baptist Church and memorial for the 
slain civil rights workers in 1989. 



8   U.S. District Court of Oregon Historical Society 

We hear the term “trial lawyers” 
thrown around when we hear 

of the acquittal of a particularly noto-
rious criminal defendant or that a 
seemingly blameless accident results 
in a multi-million dollar civil verdict. 
Sometimes that’s followed by calls for 
“reform” of the civil justice system to 
avoid such results. In election years, 
we hear “the trial lawyers” referred 
to when one side accuses their oppo-
nent of being supported by “the trial 
lawyers.”

What exactly is a trial lawyer, 
anyway?

Practicing attorneys sometimes 
call themselves “litigators,” but that 
may be too inclusive. Civil litigators 
engage in strategic discovery, seeking 
out documents that might bear on the 
issues to be decided, might prove or 
disprove one side’s contentions, or 
support or undermine the testimony 
of a witness. They take depositions 
to learn what a witness knows or 
doesn’t know and where that witness’ 
breaking point might be. With care-
ful legal research, they draft motions 
that articulate a client’s position and 
characterize the opponent’s position 
for a judge. Litigators argue those 
motions as persuasively as they can 
before judges with a deep working 
knowledge of the essential founda-
tional rules and attendant vernacu-
lar of the law. They negotiate with 
opposing counsel attempting to find 
compromise that resolves a contro-
versy by agreement.

But a civil litigator may not be the 
one to go to the courtroom and address 
the court, the witnesses and the jury. 
He or she may not be the one to inter-
rupt in court, and say “Objection!;” or 
the person who whirls around to face 
the witness, point accusingly and say 
“Isn’t it true . . .?” Most trial attor-
neys do each of the tasks described in 
preparation for bringing a case to trial. 
But the trial lawyer must also develop 
and practice skills and reflexes that 
operate on a much shorter timeline 
in a courtroom. The trial attorney 
is the ringmaster of the show for the 
fact-finder (whether a jury or a judge) 
about why the client is right.

Simply put, a trial attorney advo-
cates for a client and the client’s posi-
tion on the dispute at issue before a 
fact-finder in the very specific ritual 
we know in America as a “trial,” 
whether civil or criminal. Given 
everything that has happened in a 
case up to the day the trial begins, 
the trial attorney calls witnesses and 
elicits from each an explanation of 
events in a way that the fact-finder 
can understand and make sense of. 
The trial attorney has to know what 
information he or she expects from 
that witness, and the limit of the 
information necessary to support 
his or her client’s version of events. 
She or he has to be ready to use a 
witness’ momentum or resistance to 
either gain the confidence of the fact-
finder or to undermine the opposing 
party’s version of events. The trial 
attorney discerns when to ask more 

of a witness in order to create a fuller 
picture for the fact-finder; and, more 
importantly, what is “one question too 
many.” When to leave that witness 
and his or her testimony where it is, 
is perhaps the hardest lesson to learn. 
A trial attorney assesses when to let 
his or her own persona disappear so 
that the fact-finder is focused on the 
witness’ riveting explanation of “how 
it really was” or when to step in and 
lead a cowed witness (whose mind 
has gone blank under the glare of the 
oath) to the essential information for 
which he is the only source, and then 
get that witness off the stand.

Planning
Trial attorneys have a game-plan 

(that must be constantly reevaluated in 
the moment of testimony) on whether 
or not to present the witness with 
an exhibit. Has she seen it before? If 
not, will she be able to explain the 
exhibit? Or better yet, if the exhibit 
negates what the witness has spent 
minutes, or even hours, explaining, 
will it cause this witness to sputter 
and squirm? Or is he wily enough to 
smoothly talk his way out of it? Is the 
exhibit useful for detailed questioning 
of the witness, or will it be most effec-
tive for the witness to briefly identify 
the exhibit and generally explain its 
use, while saving the speech about 
its significance for closing argument? 
Is the exhibit admissible in evidence 
through this witness? Or does it need 
to be qualified for admission through 
a different witness, and then used on 

Trial Lawyers: What They Are, Why We Need Them
By David Landrum. 

Among Oregon’s distinguished trial lawyers honored at this year’s picnic. Photos by Owen Schmidt

From left, Tom Tongue, Randall Kenster, Norm Sepenuk, Walter Sweek, Melanie Mansett, Peter Richter, Chrys Martin
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this witness after it has been admitted 
into evidence? That affects the order 
in which the trial attorney wants to 
call his or her witnesses, as well as 
whether necessary testimony can be 
obtained in cross-examination, or the 
witness must be presented in the attor-
ney’s “direct” case. Each attorney has 
a separate, independent opportunity 
to put on a case. You knew that, right?

In order to decide what evidence 
to use, and in what order, the trial 
attorney must know the rules of evi-
dence. The most basic unit of evidence 
is relevance: Why is this testimony or 
exhibit relevant to determination of 
the question at issue in the trial? Trial 
attorneys marshal persuasive argu-
ments as to the essential relevance of 
any evidence the attorney presents to 
the fact-finder throughout the trial. 
Objection to admission of evidence, 
any argument permitted by the judge, 
and the judge’s ruling all happen in 
the space of a very few minutes (with 
some judges, less than a minute). The 
trial attorney makes a decision, acts 
on it, and then works with the out-
come of that decision.

The same goes for objections made 
to questions posed to the witness by 
the opposing attorney. Ideally, objec-
tions are made to the question posed, 
not the testimony elicited. If a ques-
tion or an answer is objectionable, the 
trial attorney has to consider whether 
an objection is truly necessary. Is the 
testimony sought truly inappropriate 
for consideration by the fact-finder 
under the rules of evidence? If so, 
does it hurt the client’s case enough 
to take the time and effort to con-
vince the judge to exclude it? Does the 
objection call more attention to the 

evidence than the fact-finder would 
otherwise pay? Is the objection neces-
sary to preserve a record of raising the 
objection for purposes of appeal? Is 
an “offer of proof” for excluded evi-
dence necessary to preserve a record 
for appeal? Will objection cause the 
fact-finder to question what the trial 

attorney is trying to hide? Jurors con-
sider, in varying degree, everything 
they see and hear.

Observing 
A trial attorney has to pay constant 

attention to the fact-finder, especially 
a jury. At the voir dire stage (known 

Looking Back
• Mark Weatherford (1886-1962) of Arlington and Albany, defended over 
50 homicide cases and no client was ever sentenced to death. Known for 
his public speaking and presenting ordinary objects in an unusual manner, 
during a criminal case trial, a state’s witness was shown to be a perjurer 
under cross examination. He made this argument to the jury about the 
star witness: “When his perjured soul shall descend to the nether regions, 
the vulture of hell shall turn from his stinking carcass and vomit.” After 
the trial, the sheriff, who was a friend of Mark’s, asked “Marcus Aurelius, 
where did you get that trained buzzard?”

• Judge Owen Panner on Portland attorney Frank Pozzi (1920-1996), 
from Judge Panner’s oral history. “Any good trial lawyer is part actor, you 
know. You’ve got to feel the part and play the part. You’re not represent-
ing yourself, you’re representing your client, and you have to put yourself 
in your client’s shoes and do a good job, and Frank was superb at that. He 
always had wonderful vigilance about what the jury was thinking, how 
they felt, what the judge was thinking….You wouldn’t catch Frank Pozzi 
making any notes or messing around with a computer in a trial. He’d be 
fascinated by the testimony, what was going on, and what reaction the 
jurors were having to it and so forth.”

• Carol Hewitt (1945-93) and Barrie Herbold (1949-2001) were the first 
two Oregon women invited to join the American College of Trial Lawyers.

• Norm Wiener joined the predecessor firm to Miller Nash in 1947 as the 
sixth lawyer to join the firm. He recalls being handed a file and being told 
“Prepare this case.” He had a few hours to prepare the case--a shotgun was 
stolen from a car. He commented that “I did whatever the senior lawyers 
told me to do. It wasn’t a big deal.”

When asked about great trial attorneys, he mentioned Bruce Spaulding, 
Manley Strayer, Hugh Biggs, Ralph King, and Jim Dezendorf. He recalls 
that Ralph King believed in the law as a profession and not as a means of 
making money, that lawyers should “Play the game right.”

Linda Love, Gersham Goldstein, Bob Cowling, Frank Noonan, State Senator Suzanne Bonamici, Michael Simon and Thomas Larkin

Continue on page 10
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as jury selection, it’s really more of 
a de-selection of potential jury mem-
bers – you knew that, right?), he or 
she must gauge whether a potential 
juror can be fair to his or her client. 
Simple demographics are a poor pre-
dictor of a juror’s attitude toward 
one side or the other in any civil or 
criminal trial. A trial attorney relies 
on his or her understanding of the 
community, the answers potential 
jurors give to questions asked, expe-
rience, and intuition. The attorney 
needs sharp instincts about the char-
acter of a potential juror; sometimes 
exclusion of a potential juror by 
preemptory challenge is just a mat-
ter of a gut feeling. After the jury is 
impaneled, the trial attorney tries 
to read the signs: juror reaction to 
evidence, to witnesses, to opposing 
counsel, and signs of juror interest, 
amusement, disapproval, impatience, 
boredom or fatigue. Have the jurors 
stopped taking notes, folded their 
arms, and stopped looking directly 
at the attorney or witness speaking 
to them? These signs inform the trial 
attorney about calling more wit-

nesses, whether to bother with certain 
categories of evidence, and when to 
wrap up opening statement, witness 
examination or closing argument.

Finally, after the close of the evi-
dence, the trial attorney has to sum-
marize the evidence for the fact-finder 
in a way that it supports the posi-
tion of his or her client. Unless the 
evidence closes at the end of a trial 
day so that the trial attorney has 
time to compose a closing argument 
overnight, summary of the evidence 
takes place, to some extent, on the 
fly. It is bad form, indeed, to argue 
to the jury that certain evidence has 
significance if that evidence was never 
presented. Notes are taken, but few 
trial attorneys have time, opportu-
nity or patience to sift through an 
entire trial transcript prior to making 
a closing argument. He or she must 
depend on his or her memory, notes, 
and anything the client and or staff 
can offer about their own observa-
tions to determine what evidence has 
come in and is significant enough to 
bear repeating. Closing argument is 
a unique skill, honed over time and 
experience; knowing what to say and 
how to say it to the particular fact-

Trial Lawyers continued finder or finders is a complex art.
By exercising these skills, the trial 

attorney advocates the client’s position 
before the fact-finder. The skills are 
learned by practice and studied insight 
into what did and didn’t work in any 
given trial event. They are refined 
through doing them and watching 
others do them. But direct experi-
ence is absolutely essential to learning 
how to effectively conduct a trial in 
the first place and remembering over 
time how to conduct a trial the next 
time an opportunity presents itself.

It is said the jury trial is vanishing 
in state and federal courts. Many 
criminal matters, and most civil mat-
ters are now resolved through some 
form of alternative dispute resolution 
process, whether formal or informal. 
The choice of ADR is anecdotally 
said to be due to the expense of going 
to trial, and the unpredictable out-
come of a trial proceeding. Yet over 
time, some cases and controversies 
will have to be resolved by impanel-
ing a committee of twelve citizens 
(eight citizens in a federal civil trial). 
The U.S. and Oregon Constitutions 
guarantee that right. When trials are 
necessary, we need judges and attor-
neys prepared to conduct them effi-
ciently, within the rules of evidence, 
and with the decorum expected in 
what is essentially a formal exercise 
in community decision-making. The 
institution of “trial” is preserved by 
trying cases with some frequency and 
regularity so that newer practitioners 
can observe and work with seasoned 
practitioners to conduct that unique 
event, and learn to conduct the same 
event in steadily increasing degrees 
of complexity, under the mentorship 
of practitioners and judges.

At our annual USDCHS picnic this 
year, we honored distinguished trial 
attorneys. Besides honoring their ser-
vice to and preservation of the insti-
tutions of justice created by our state 
and federal constitutions, we honor 
them as accomplished practitioners 
of a unique and indispensable art in 
American culture.

UPCOMING FAMOUS CASE
“Holmes and His Impact: The Life, the Opinions, 
the Continuing Relevance” 
by Oregon Supreme Court Justice Thomas Balmer

Oliver Wendell Holmes, who died 75 years ago at the age of 93, is prob-
ably the best known judge in American history; he is certainly the 

only judge to be the subject of a Broadway musical (Yankee from Olym-
pus). Most lawyers know little about Holmes beyond excerpts from two 
or three dissents and the first paragraph of The Common Law—the one 
that begins, “The life of the law has not been logic: it has been experience.” 

Illustrated with photographs of Holmes and his milieu, this presen-
tation examines the private and public life of Holmes—product of the 
Boston elite; thrice-wounded Civil War soldier; lawyer and state court 
judge; iconic Supreme Court justice—as well as some of his opinions 
and his influence on constitutional law and American thought. Justice 
Balmer is the author of several articles on Holmes, including an essay 
in the American Journal of Legal History on the influence of Thomas 
Hobbes on Holmes. 

Thursday October 21, 4-5:15 p.m., refreshments after. Mark O. Hatfield 
U.S. Courthouse, 16th floor



Summer 2010   11   

Legal Lights 
in New Exhibit
by Adair Law

Legal figures mentioned in this 
issue of Oregon Benchmarks 

are also part of the Oregon Jewish 
Museum’s upcoming exhibit Jews@
Work: Law and Medicine.

Jews@Work, Law and Medicine 
runs September 15 – December 31, 
2010 charts the remarkable progress 
Oregon Jews made as they pursued 
work in the legal and medical fields. 
Through compelling narratives, arti-
facts and photographs, the exhibition 
focuses on the challenges Jews faced 
in these career choices as well as on 
the contributions they were able to 
make to society with the benefit of 
specialized training and expertise. 

Judge Gus Solomon used to joke, 
“There is an old saying that a Jewish 
boy who can’t stand the sight of blood 
becomes a lawyer. I couldn’t stand 
the sight of blood.” The exhibition 
is full of such stories about some of 
Oregon’s more colorful Jewish doc-
tors and lawyers. The exhibit will 
feature, among others, Judge Gus 
Solomon, Arden Shenker, and Jake 
Tanzer, to name a few.

The opening reception is on Sep-
tember 15, 5:30-7:30. The Oregon 
Jewish Museum is located at 1953 
NW Kearney Street in Portland. 
You can find more information at 
www.ojm.org

 

Lawyer Irv Goodman was known for 
taking unpopular cases and defending 
the severely downtrodden. 
Photo Courtesy of Oregon Jewish Museum

A Record-Setting Picnic
By Carra Sahler

On August 8, 2010, with sponsorship from the Federal Bar Asso-
ciation, the USDCHS hosted its Annual Picnic at Judge Edward 

Leavy’s family hop farm in Aurora, Oregon. 
The Society honored distinguished trial attorneys (members of the 

American College of Trial Lawyers, the American Board of Trial Advo-
cates, the International Association of Trial Lawyers, American Bar 
Foundation Fellows) and award recipients (FBA Judge James M. Burns 
Federal Practice Award, OSB Litigation Section’s Owen M. Panner Profes-
sionalism Award, and OTLA Distinguished Trial Lawyer Award, among 
others). Federal and state court judges nominated some of the honorees. 

With almost five hundred guests, this Annual Picnic set attendance 
records. The picnic aims at kid-friendliness and this year over one hun-
dred kids scampered from bouncy houses to pony rides to craft table to 
old-fashioned picnic games led by Jenifer Johnston. 

Honoree Dick Bodyfelt summed up the value of this special event in 
a recent thank-you letter: “I enjoyed and appreciated the elation, privi-
lege and opportunity to mingle, commiserate and banter with so many 
of my longtime professional colleagues, contemporaries and peers who 
were in attendance in such abundance at the picnic.” The Society thanks 
Judge Leavy, his family, and its own board members for all of their hard 
work to make this year’s picnic another successful and memorable event.

Photos by Owen Schmidt and Adair Law

Top:  Raising the flag, a picnic tradition. Bottom left (clockwise):  Oral Histo-
rian Jan Dilg and Oral History Chair Greg Miner,  President David Landrum  
and Game Wrangler Jenifer Johnston. Bottom right: The ever-popular pony ride.
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drove down the road and I showed Elaine the new church. It was 
as Mr. Cole had showed me, but there was now a commemorative 
monument in front dedicated to the memory of Michael Schwerner, 
James Cheney and Andrew Goodman. I was swept by memories and 
nostalgia. I remembered the plot of ashes and the staircase sticking 
up like a tombstone when Bob Owens took us there at the beginning 
of our work in Mississippi. Bob was right, this was a shrine. And I 
was again profoundly moved. 

And the sheriff was right too. This was where the civil rights was.

Update to Website by Colin Love-Geiger

Come visit our redesigned website at www.usdchs.org.  This update 
makes the site more accessible and useful to our members, the legal 

community, and the general public. You can purchase or renew member-
ships online, ensure your contact info is current, and receive email about 
relevant events. After signing up through the website, you’ll learn how 
to manage your membership and sign-up for other Historical Society 
events such as dinners, socials, or CLEs online.

The new website provides a wealth of information: flyers for upcoming 
events, links to our newsletter Oregon Benchmarks and to the Society’s 
Oral History Program.

The website is a great place for people to contact the USDCHS directly. 
Use the website’s Contact page to submit any relevant information. From 
there, it will be distributed to the right person.  Take time to check us out!

Life and Death in Mississippi continued from page 7

USDCHS Annual Meeting
October 28 at Governor Hotel
See www.usdchs.org for more info.


