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FOREWORD

 The Oral History Project of the District Court of Oregon Historical 
Society began in 1983. Through the efforts of Judge James Burns and his 
wife Helen, a gathering of lawyers, judges, and historians took place at 
the Society’s inception. The Honorable Robert F. Peckham, District Judge 
for the Northern District of California, discussed the Northern District 
Historical Society and the inspiration was born for Oregon’s District Court 
Historical Society, the second such organization in the country. The original 
Board of Directors of the Society was composed of twenty-one members 
with bylaws including the Presiding Judge of the Court, the Chief Justice 
of the Oregon Supreme Court, and the President and a representative 
of the Oregon State Bar. The original officers and directors included 
outstanding judges and lawyers – Judge John Kilkenny, Honorary Chair, 
Judge James Burns, Chairman, Randall Kester, President, Manley Strayer, 
Vice President, Elizabeth Buehler, Treasurer, Susan Graber, Corporate 
Secretary, and Robert M. Christ, Executive Secretary, along with many 
other top names in Oregon’s legal history.

The Society decided to collect, study, preserve, analyze, and 
disseminate information concerning the history, development, character, 
operations, and accomplishments of the United States District Court for 
the District of Oregon. It was therefore logical that the Oral History Project 
should be established to preserve the histories of the judges, law firms, 
and lawyers who actively practice in the Court. With the assistance of 
Rick Harmon and James Strassmaier, the Oregon Historical Society held 
seminars to educate volunteers in taking oral histories with a biographical 
and Court-oriented focus. The Oregon Historical Society has been most 



vii

cooperative in agreeing to maintain these histories in their permanent 
collection for study by scholars and other interested parties.

These oral history interviews have been taken by recording devices, 
and are either transcribed or transcription is underway. A transcript 
reproduces, as faithfully as possible, the original sound recording that 
reflects the special value of oral history, namely its free and personal 
expressiveness. Most of the transcripts in the District Court Collection 
have been lightly edited and reviewed for clarity and accuracy by the 
narrators. That process continues. It is through these wonderful oral 
histories that the story of the Court is told. We now have recorded nearly 
120 individuals since the project began. The goal is to record the individual 
histories of all the judges of the Court, as well as those of participating 
lawyers. The Court has a rich tradition reflected in the activities of the 
judges and lawyers of the Court. The recording has been done not only 
by professional historians, but also by dedicated volunteers. As one such 
volunteer said, “The opportunity to interview someone that you always 
admired is truly an exciting experience.” 

The history of the Court is being created by the men and women 
who have participated in its collection and activities. The Society’s goals 
are to collect as much of that history as possible, because is it the history 
of the law and those who make it that constitutes the moral development 
of humanity. All of us who are students of the law venerate it. We are also 
interested in the people who make it.

      Judge Owen Panner
      February 28, 2006
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INTRODUCTION

Michael Marcus was born on April 11, 1943, and spent his early years in the New York 
City suburb of New Rochelle. His father Abraham was a lawyer and his mother Hazel 
was a homemaker. When Michael was 11 years old the family moved to Irvine, California. 
During high school he frequented the legendary McCabe’s music store and concert venue 
where he developed a lifelong appreciation for folk music. 

Marcus entered UC Berkeley in the early ‘60s and got swept up in protests against U.S. 
nuclear bomb tests. During a 1961 protest at the Mare Island Naval Shipyard he breached 
security to the launch site of a nuclear submarine and was arrested. He represented himself 
at trial and unsuccessfully attempted to subpoena Dr. Edward Teller to testify. He was sen-
tenced to 30 days at the Santa Rita Rehabilitation Center. While there he wrote to his fiancée 
criticizing “the failure of the jail to make any attempt to work on the crime-related prob-
lems of inmates.”  The mail was intercepted and 19 year-old Marcus was roughed up and 
spent 10 days in solitary confinement. He befriended two black inmates and learned that 
the same guard had beaten a prisoner to death. After his release Marcus brought these alle-
gations to the liberal judge who had sentenced him, but was advised him to forget about it. 

Michael dropped out of school and went to work at McCabe’s, repairing musical instru-
ments and constructing dulcimers: “I worked there when JFK was assassinated. I came the 
conclusion that I was responsible to re-engage in society . . . and went back to college with 
the sole thought of becoming a lawyer as my correct path.”  Marcus went on to law school 
at UC Berkeley. He was part of the Free Speech Movement which led to further brushes 
with the law. His incarceration and interactions with inmates “helps me even now to un-
derstand some of the perceptual issues related to effective corrections in criminal justice.” 

In his second year of law school Michael seldom went to class. Instead he researched and 
wrote an article for the California Law Review, “The Death Penalty Cases” which was cited 
in cases before the California and the United States Supreme Courts in Furman v. Georgia. 
It’s unusual to cite student work as authority and the paper helped land Marcus a clerk-
ship for California Supreme Court Justice Raymond Peters following law school.
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In 1970, Michael Marcus began his career as a Legal Services lawyer in San Francisco. He and 
his wife Sharon moved to Portland in 1974 where Michael was hired as Director of Litigation 
by Multnomah County Legal Aid. “They saw me as a legal activist. They correctly chose me 
on that basis.”  Recurring examples of “contradictions” arose in cases when owners of low-
budget hotels were pressed by regulators over code violations that often resulted in tenant’s 
evictions when owners sold the properties deemed too expensive to repair. Marcus also vol-
unteered his considerable carpentry skills to repair dilapidated properties. “I never went into 
law for money. The people who were my clients and the causes we were representing, this is 
what I went into law to do.”
  
In 1990 Marcus was appointed to the Oregon District Court by Governor Goldschmidt. He 
became a Multnomah County Circuit Judge in 1998, a position he still holds. He has presided 
over many important cases including corporate and individual disputes on environmental 
matters (such as disposal of deadly nerve gas at the Umatilla Weapons Depot); and criminal 
cases involving murders, robberies, sexual assaults, and gang violence. The latter category 
stirs his activist passion. 

Judge Marcus is a national leader in the crusade for Smart Sentencing.  A “smart sentence” is 
one that minimizes risk of repeated criminal behavior, gives crime victims satisfaction, and 
minimizes the cost to society. Mandatory sentences seldom accomplish these goals. 

In late 2009, Judge Marcus was diagnosed with a brain tumor with an uncertain prognosis. 
His treatments curtailed his work schedule, and all travel except where the cause of Smart 
Sentencing might be advanced. He candidly discusses his illness and the physical and psy-
chological challenges he faces. 
   
Judge Michael Marcus’ oral history offers a front row view of important legal issues and 
events, from the tumultuous ‘60s in Northern California to the present day in Oregon. And, 
perhaps, a glimpse of a more effective jurisprudence in the future. 
 Michael O’Rourke

November 2011
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Family History

MO: Today is April 22, 2010. We’re 
beginning an oral history today with Judge 
Michael Marcus and today’s interview 
session is taking place in his office in the 
Multnomah County Courthouse. Judge 
Marcus, why don’t we bring you back to 
the very beginning and tell me what some 
of your first childhood memories are from 
growing up in—

MM: —New Rochelle, New York. 
Earliest memories that stand out at all—
we lived in a residential area that we had 
a couple of trees. I liked to climb them. I 
was horrified to find that a squirrel I was 
trying to get close to decided to jump off 
the tree and land in the pavement and run 
away. I thought that was terrible. I didn’t 
want to do that to the squirrel. I remember 
that. I remember there was a dog, which 
was an Irish Setter that actually brought 
me a teddy bear that I lived with over 
many years.

MO: Just a found teddy bear?

MM: Yes, a found teddy bear. I think my 
grandmother fixed its neck, which had 
been ripped open by being carried around 
by [an Irish Setter named Pat.] But the dog 
belonged to neighbors up the street and 
gave me the teddy bear, which I thought 

was wonderful. I remember playing with 
a paddle with an elastic ball on the end 
of an elastic line. It came back and hit me 
in the eye so hard that I saw stars as if in 
a cartoon. It surprised the hell out of me 
because they actually looked like stars 
in a cartoon. It’s even possible that this 
eye now has some defects related to that 
incident back in the 40s someplace. 

I used to walk a lot in the 
neighborhoods myself. I was allowed to 
disappear for hours. I’d walk in forests and 
loved doing that. I never felt intimidated 
by such things. I loved walking by myself 
in forests observing animals and plants 
and so forth. I could always find my way 
home. I was six, seven, eight at this time 
in my life and nobody seemed to care that 
I could go anywhere I wanted to. I came 
back when it was time to eat. I tried fishing 
at a small lake, maybe forty minutes away 
from our house. When I caught a fish I felt 
terrible because I didn’t want the fish to 
suffer—all these contradictions. 

There was a black squirrel that 
I convinced to come down and check 
me out by being very patient week after 
week after week. Eventually it came and 
realized I had nothing to offer it, so it left. 
I thought well, at least I achieved that 
degree of connection. I remember using 
traps that don’t harm animals to capture 
squirrels so I could look at them. When I 
found an empty trap that had indications 
that some harm had been done to the 
animals—there was blood, but nothing in 
the trap—I felt horrible and gave away the 
traps and never did that again. These are 
all early memories. 
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The next one that comes to mind 
is having somehow been on the Howdy 
Doody “peanut gallery” on a TV show 
which was actually produced fairly locally 
in that area. 

MO: There was a studio in New 
Rochelle? 

MM: I don’t know if it was in New 
Rochelle, but it seemed to me like it was 
in the same area of Westchester County. I 
mentioned the traffic school that we had 
in grammar school when I was eight years 
old in 1951. We were pedaling around in 
cars that were based on the English Austin 
A40. By complete coincidence ten years 
later my dad had an Austin A40— the real 
thing, which was a very cheap car at the 
time, very close to the Nash Metropolitan. 
He moved us to Southern California 
because his clientele were related to the 
screen composer movie industry. Once he 
got there they made it very clear to him 
that driving around in this little English 
cheap car was not going to meet their 
expectations. He had to buy himself a 
Cadillac. 

When I was old enough to get a 
license and learn to drive, which was only 
sixteen at that time, I got his Austin A40. 
Apart from the fact that everything went 
wrong with it—typical of British cars of 
that era—I learned a lot about mechanics. 
The most important lesson was the idea of 
propping it up on four-by-fours vertically 
was a very bad idea, which occurred to 
me only when I was on my back working 
on the transmission or something. As I 

was trying to crank open a nut I realized 
that the car was weaving back and forth 
because it was rocking on these four-by-
fours. I had forgotten the variable, which 
is the horizontal stability. I realized the 
full implications of the error I had made 
and waited to see whether they’d be fatal. 
They didn’t turn out to be fatal, but I 
remember that.

MO: Did the car fall on you? 

MM:  It did not. It could have easily have 
done so. I had made a very stupid mistake 
and managed to survive that very stupid 
mistake. 

MO: Your father Abraham, why don’t 
you tell me a little bit about him? What 
was he like as a person?

MM: Well, he was a product of his family 
as we all are products of our family. His 
mom was a strong person. His dad was 
not a strong person, but my father was 
strong and was a hero of mine. He was 
my father model. His classic behavior was 
that he would leave every day for work in 
a New York office. He’d take the train into 
New York City. That’s where he practiced 
for years until we moved to California in 
1954. He’d come back in the evenings. We 
had very little direct contact other than 
around the dinner table and occasionally 
on weekends. I don’t think he had much of 
a father model in his childhood. As a result, 
I didn’t have a very full father model when 
I became a parent myself. I had to learn 
some things the hard way, which was too 
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bad for my kids. Fortunately they’re a step 
ahead of me and are better parents than 
I was a parent. But I loved my dad very 
much. I noticed that in our lives when I 
finally got a law degree he had some 
interest in what my opinion was about 
things. That, of course, was a milestone in 
the relationship between child and parent. 
I’ve since had similar transitions with my 
son and daughter when it’s a two-way 
street. Wisdom can flow in both directions 
now. I remember that happening and I 
remember it happening with my children 
as well.

MO: What was his business?

MM: He was a lawyer. His niche—and 
I think this is one of the things that we 
both did and my daughter has done a 
similar thing in her practice of law— he 
found a niche for his business in which 
there was a lot to be done. The clients that 
he represented that I knew about—and I 
didn’t have any great intimacy with his 
practice until many years later. I never 
worked as part of his practice. I did help 
set up a filing system when he had moved 
to Southern California much later. But his 
primary clients were screen composers, 
people who wrote music for motion 
pictures. They included things like Gone 
With the Wind and the Ten Commandments 
and all these great, blockbuster early 
Hollywood videos that represented the 
era of color and big Cinemascope, the 
second generation movie industry. 

He and the associations connected 
with screen composers were able to 

achieve something for his clientele, which 
previously had only been limited to those 
who wrote songs for motion pictures, 
which is the ability to get royalties. As 
a result largely of his efforts, the screen 
composers ever since the success have 
gotten royalties from movies. That was 
a big change in their lives because they 
previously were between feast and 
famine depending on whether they had a 
contract and were working. The royalties 
added this very significant wealth flow 
that kept them living at a standard. If they 
succeeded at all they had a constant flow of 
income. They were all very grateful to him 
for that. He became beneficiary of various 
pieces of ASCAP [American Society of 
Composers, Authors and Publishers] and 
BMI [Broadcast Music, Inc.] that continue 
to send money to his heirs at this point. 
It’s not tremendous wealth, but it’s not 
insubstantial and it continues to feed his 
children [laughs] at this late stage. 

MO: Did you ever visit your dad’s place 
of work in New York City? 

MM: I don’t know if I ever even went to 
his office in New York City. I have only the 
vaguest memories of places in New York 
City. I went there very rarely. I know I’d 
been to my grandparents’ very modest—

MO: These are the grandparents on your 
father’s side?

MM: My mother’s parents. His father 
died fairly young. I only rarely met 
his mother. I really don’t have any 
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recollection of being in his office. I may 
have been. I know I had been in a couple 
of apartments. One was my mother’s 
father and mother; my mother’s brother 
and his wife, Harold and Merry. My older 
sister, who was about eight years older 
than I, was going to college during a lot 
of this time. I remember we flew back to 
her wedding after being in California for 
awhile. She went to Cornell University 
and she stayed in the East for some time. 
I don’t really have a vision of being in his 
office in New York. 

MO: So New York City wasn’t a big part 
of your growing up at all.

MM: No, no. I really didn’t look forward 
to being in New York. It seemed kind of 
overwhelming and kind of complex and 
somewhat foreign in the sense of what I 
was familiar with. I had grass and trees 
and forests and brooks and streams. This 
business of wall-to-wall high buildings with 
teeming people and so much refuse was 
never attractive to me. I preferred being in a 
place with some green around me. 

MO: You found it, at least in those days, 
in New Rochelle.

MM: Yes. 

MO: How about your mother? Tell me a 
little bit about who she was. 

MO: Well, that’s interesting. I’ve shown 
you her picture. She was indeed much 
more the adventuresome, limit-testing, 

troublemaking, interesting personality. 
My dad was more of the sober, 
conservative type of guy and he was my 
model. My mother was, essentially in her 
day, a flapper. She was very attractive. 
People were wondering what ever 
brought these two together. She took great 
pride in running things through what I’ve 
always viewed as a skillful manipulation 
of devices for controlling things, which 
always struck me as not my style at all. 
She was always very good at this. She ran 
almost everything. He had his range of 
things that he was responsible for deciding 
and she ran everything else. That worked 
out very well between them. 
 She [pauses] spent a great deal of 
her life trying to get her extended family—
children, cousins, in-laws and stuff—to 
behave according to her expectations. 
She spent tremendous amounts of energy 
trying to set things up and using guilt, and 
whatever other techniques she learned to 
wield as tools, to run things. That was her 
whole style for running things and her 
whole source of prestige. She took great 
pride in her husband. She worshipped 
him and his skills and set herself up for 
that kind of controlling, supportive role 
as a model that I’ve come to understand 
is not unique. There are certainly cultural 
analogs for that. I remember years, years 
later in my late teenage years picking up 
by chance Portnoy’s Complaint, opening it 
at random, reading a few pages and I said: 
“This book is about my mother.” I closed 
it. [both chuckling]

MO: She was a schoolteacher? 
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MM: She did some. She did a lot of 
social work during WWII. She worked at 
settlement houses and so forth. She did a 
lot of that stuff before I was really in any 
sense on the planet. I was too young, if 
even around, at any of that time. So that 
wasn’t part of the life I saw. 

He drove ambulances and did stuff 
like that during WWII because for one 
reason or another he wasn’t medically fit 
for service in WWII, or age. I don’t know 
exactly what it was. Her brother Harold 
served in WWII. 

By the time we moved to Southern 
California, when I was eleven, in 1954, 
she had no connection with teaching. Her 
profession was being the wife and she did 
that very completely. She devoted her 
entire energies to it and it was no small 
undertaking from her point of view. 
[chuckles] No, she didn’t do any teaching 
after that.

MO: There was one more member of 
your immediate family, your sister?

MM: When we moved out to the West 
Coast she was already going to Cornell. 
She married her present husband in New 
York. We flew back for that wedding. 
Eventually they moved out to the West 
Coast. They’re now living in Southern 
California and have been there for many, 
many years. They’re now both retired. 
My sister taught for many, many years. 
She had a long, rich junior high school, 
high school kind of career. She was very 
devoted to that, very well-regarded by her 
students and her colleagues. 

MO: She’s about eight years your senior?

MM: Yes. She was born in 1935. I gave 
that data on a form. That’s your most 
reliable source because I’ve got it right 
there.

MO:  I imagine you probably didn’t 
have too much of a relationship with her 
due to the age difference?

MM: No. I remember in New Rochelle 
there came a point where I had somehow 
achieved the ability to be physically adept 
enough no longer to be subject to her 
physical control. I think I learned some 
judo throw on television and tried it on her 
and that was the end of any intimidation. 
So that changed our relationship a little 
bit there. No longer was I being bossed 
around by my older sister. Our lives didn’t 
really cross that much. Because she was so 
much older her life was so much directed 
elsewhere. I was still an obnoxious little 
boy, and I’m confident that I was an 
obnoxious little boy. I have my son as 
some sort of a late mirror [chuckles]. I’ve 
learned a lot. And I’ve learned that his son 
follows this unfortunate Marcus pattern, 
which seems to some extent genetically 
determined. [both chuckle]   

MO: I was noticing that you’re in this 
Life magazine article on the pedal cars. 

MM: Yes.

MO: Do you remember anything about 
that? How did you happen?
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MM: I don’t know how it happened. It 
was just bizarre that here’s this national 
magazine with pictures of me in it. That 
seemed very weird. It has me being led up 
to a traffic court after an accident. I thought 
okay, that’s my first involvement with the 
criminal justice system. It’s kind of early 
in life the curious coincidence about the 
model car. For some reason since I got my 
new diagnosis, I felt it necessary to track 
down whatever happened to Adrianne 
Marsh, who is the little girl in one of the 
pictures that I remember. Because it’s got 
to be true that she came to my attention at 
the age of eight because I remember her 
name. 

I actually spent a little time on the 
Internet and tracked her down and found 
she died in February of 2010 in Southern 
California after becoming a lawyer and 
leading a career. All I could learn about 
it was that she spent many, many years 
in notorious combat with the law firm 
that handled her mother’s estate. What 
I get from what’s on the Internet, some 
of which is very strange, is that she had 
a falling out with her mother. I don’t 
know really why. She was accusing the 
firms that administered her estate or 
set it up of some malfeasance. She spent 
years litigating that, losing all of it, and 
during the last years of that she had breast 
cancer and was taking the position that 
she needed the money from the estate to 
get treatment for breast cancer. I don’t 
know if any of that’s true. But I have the 
sense of her that she spent the last third 
of her career in the most discouraging of 
outlooks on life. I’m thinking why did I 

have to follow this line? I had no contact 
with her since 1954 at the very latest. Why 
did I bother looking? Well, because I was 
curious. I wish I hadn’t followed it to its 
unpleasant end. But I did. 

MO: Maybe there was some common 
bond back then.

MM: I doubt that she had any idea that I 
viewed her as an attractive young woman. 
I probably had no way of expressing that 
that I knew how to use. I probably had 
no clue! She probably had no clue either, 
[pause] which is my best hope. [laughs]

MO: You went to grammar school in 
New Rochelle for some years?

Moving to Southern California

MM: Yes, until we moved to Southern 
California. I went to schools in Southern 
California. I went to a junior high and 
then to a high school. High school was 
University High School. There was a 
junior high before that. My involvement 
in McCabe’s Guitar Shop and folk music, 
and what I would call the fairly typical 
small subculture in many schools is the 
intellectual arty kind of group. That’s 
where I ended up finding myself. I have 
old friends who I see rarely from that era, 
one of whom is Bob Riskin. He’s now 
owner of McCabe’s Guitar Shop. I worked 
there a few years. 

Bob Riskin is the son of Faye Wray 
and his father was the Bob Riskin, who I 
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believed was the producer of King Kong.1 
Faye Wray was the human star next to King 
Kong of the famous King Kong movie. Bob 
was one of the earliest computer adopters. 
There was an early computer that was on a 
cover of Mechanics Illustrated that he built. 
He was the first entry of the consumer 
user of the earliest forms of computers. 
He continues to run the McCabe’s Guitar 
Shop, which is a folk music/blues and that 
kind of collection of music. It included 
such things as Pete Seeger, Arlo Guthrie, 
Woody Guthrie, bluegrass, a lot of blues, 
African-American artists and so forth. It’s 
always been an important venue for that 
kind of part of the music culture and the 
art culture in California. It sort of ebbed 
and flowed a little bit, but it’s always been 
strong enough to be viable economically 
and an important part of the culture. It’s 
a part of our culture that I have always 
greatly appreciated and wish I had more 
skill to participate in. [laughs] My task, 
when I worked for McCabe’s, was to fix 
guitars and banjos and folk instruments. I 
also made Appalachian dulcimers, which 
we called the Topanga Canyon Dulcimer. 

MO: You would actually put the 
instruments together?

MM: Yes, made all of the parts and put 
the frets in, mounted them and so forth.

MO: From raw materials?

MM: Yes. 

MO: Before we move—on your time in 

California, I imagine that trip across the 
country must have been an interesting 
experience for someone of your age?

MM: Oh it was. We were in an old Buick. 
My mother smoked. Everybody smoked 
back then. My dad didn’t. It made me 
sick and I’d ask her not to smoke. We 
had to negotiate so that she got to do a 
certain number of cigarettes per day and 
I was required to—that was a negotiated 
settlement. It made me carsick. I got 
carsick very easily anyway. The notion of 
sitting in a car with cigarette smoke made 
me just sick as a dog and we did it anyway 
because she got to run things. 
 We went out what was Route 
66, which of course in some circles is 
understood as a historical epoch of our 
national history, so many of those weird 
motel devices that are now bizarre in 
retrospect were common then. It was 
an interesting trip. I saw Route 66 very 
intimately for days and days and days. 
Yes, that’s how I got to California: Route 
66.

MO: You mentioned a Buick.

MM: The Buick was the car we drove out. 
My dad bought the Austin A40 when he 
got to California as a second car. Then his 
clients told him he needed to get himself a 
Cadillac so he did. I don’t know how long 
it took but I couldn’t drive until I was, I 
think fifteen and a half because of those 
student driver education programs, part 
of high school, or sixteen. But eventually 
I was licensed to drive. I drove it, and 
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learned mechanics because of the car I 
had. It was a good tool for that.

MO: The McCabe’s period, did that start 
in high school?

College and Political Activism

MM: Let’s see. I think actually working 
at McCabe’s started after I dropped out 
of my first semester in college. You have 
dates, which would help you put this in 
order, but I think I went directly from 
Uni High. Because we had mid-terms, I 
graduated in January and went directly 
into the University of California at 
Berkeley. 

MO: How did you wind up at UC 
Berkeley?

MM: As I recall the only two thoughts 
that occurred to me. First of all, I 
assumed that I would get into whatever 
college I wanted to get into. Because I 
wasn’t particularly interested in going 
back to the East Coast, what I learned 
about Berkeley made sense to me. What 
I learned about Reed made sense to me. 
My dad said: “You don’t want to go to 
Reed.” I think his view was that it wasn’t 
well enough established. His view was 
much more conservative than mine that 
you need to have a name on your tag that 
people recognize. 
 I thought Reed was this more 
interesting kind of image; smaller. He said 
if you’re not going back to the East Coast 

you need to go to UC Berkeley. “Alright. 
Yes dad,” since he was paying for it. $110 
a year plus living expenses under $300 a 
month. It was a very different era! But, I 
got involved in the political movement.

MO: You entered UC Berkeley in what 
year, roughly?

MM: This would have been 1961, 
January, I believe.

MO: Right, that makes perfect sense. 

MM: I immediately got swept up into all 
sorts of things because it was a new world 
for me. HUAC [House Un-American 
Activities Committee] hearings and 
demonstrations had already occurred 
in 1960. I met students of all sorts of 
political stripes, went to all the meetings. 
This was all fascinating to me because we 
didn’t have that kind of thing going on in 
Los Angeles. The little stuff we had was 
folk music, kind of related, and there was 
some politics associated with racism and 
things like that. But political issues of the 
kinds we were encountering in Berkeley 
immediately—the fallout from the 
House Un-American Activities stuff, the 
ongoing prosecutions arising from the 
demonstrations around the House Un-
American Activities Committee meetings 
in San Francisco and all the treatment 
from both sides. I got swept up in that 
immediately.

MO: What were your parents’ political 
stances? Were they political people at all?
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MM: They had been active, I gathered, 
in the earlier era, before the HUAC era 
had blossomed in response to the reaction 
to the socialistic, progressive kind of 
movement that accompanied the early 
years in their marriage. They didn’t share 
much of that with me. They were not 
political activists from my perception at 
any time that I was aware of them. They 
had things that they would contribute 
to but they were not political activists. 
They were Democrats. They were 
generally progressive. My dad was more 
conservative than my mom. He liked 
capital punishment more than I would 
hope. But basically they were Democrats 
and that’s all I knew about politics before 
I got to Berkeley. 

MO: So a bit of an eye opener when you 
got thrown into that milieu. 

MM: Man, I learned that the number 
of stripes of ideology that you could 
sample at Berkeley was as wide as any in 
the height of Athens! There were dozens 
of groups seriously committed to these 
tightly defined ideological constructs 
that were as papered and full of literature 
and argument and so forth. The disputes 
among these people were incredible! So, 
of course, what I soon learned about the 
Left was it could never coalesce around 
any sufficient consensus to do anything. 
They’re now known as the Democrats. 
They continue to demonstrate this 
incapacity for real consensus, which is, I 
guess, traditional and cultural. 

 We had SDS [Students for a 
Democratic Society]. We had various 
stripes of socialism. We had some strange 
right-wing driven socialist drifts. We had 
the Black Panther Party, which came 
a little later in this. There was a time 
as a law student I became a volunteer 
hostage for the Black Panther Party. The 
idea was if the FBI knew, that the press 
knew, that white law students were 
hostages voluntarily in the Black Panther 
Headquarters maybe they wouldn’t raid 
them that night so I was one of those. 
That was an interesting piece of history. 
It was fascinating! 
 An exposure to such a wide range 
of thinking; it was a real opportunity for 
the kind of thought that should be part 
of everybody’s education, but was not. I 
learned a hell of a lot.

MO: I imagine since you had no trouble 
getting into UC Berkeley you must have 
been a pretty good student. 

MM: At the time. It’s harder to get 
into Berkeley now than it was then, but 
I didn’t have any trouble getting in and 
that’s where I went. I got myself arrested 
as a civil disobedient protesting atomic 
testing in the Pacific. I was put in jail 
and withdrew retroactively from all the 
classes I failed because I didn’t get to stay 
in class. I was spending too much time in 
jail. 
 That’s when I went back to LA 
and worked in McCabe’s in Long Beach. 
There was also an early marriage in there 



10      Marcus, Recording One

someplace. I’ve got those all timed out 
in your [questionnaire]. That marriage 
didn’t work out. It led to an annulment. 
There was the civil disobedience arrest 
at the Atomic Energy Commission when 
I tried to get Edward Teller subpoenaed 
so that he could come and tell the jury—I 
represented myself. 
 He concedes that every time the 
U.S. tests nuclear devices in the Pacific 
thousands of people die from leukemia. 
It was in his book. I wanted him to 
explain why the doctrine of necessity; 
why it’s important for people to stop this. 
We’re killing innocent people through 
these testing devices. Stop it! Can’t 
you see? The liberal judge appointed 
by Governor [Edmund “Pat”] Brown 
(the first one) shoved it aside as, “Nah; 
you can’t do that,” which I thought an 
example of weak liberalism rather than 
real analysis. But I was just learning, 
just learning. Did thirty days in jail.

MO: How did you come, from all of 
the options that you had, to become 
involved politically at Berkeley? What 
was it about the testing issue?

MM: We were killing people against 
whom we had no grievance for no reason 
at all! At least no persuasive reason and 
nobody was calling us on it. How could 
anybody do this?! [very passionately] It 
seemed what else could anybody do but 
somehow bring this to public attention. 

MO: So you went to a demonstration 
at Lawrence Livermore?2

Jailed for Civil Disobedience
MM: No, I didn’t go to the Livermore 
demonstration, although I later met a 
person arrested there on federal property. 
This was a demonstration at the Atomic 
Energy Commission. There were two 
of us sitting in and others watching 
and supporting. One was a sailor from 
Treasure Island. There’s a naval base that’s 
in the San Francisco Bay, I think half way 
between San Francisco and Oakland if 
you go on the Oakland Bridge—Treasure 
Island it’s called. He was taken away by 
military police. By the time the police came 
I was the only one sitting with a sign that 
said “War will cease when none refuse to 
kill.” I liked tautological arguments. 

I was hauled off and prosecuted 
under three crimes. One was placing an 
object in violation of a fire code so as to 
block an exit. One was being obnoxious, 
I think disturbing the peace by being 
offensive and obnoxious. The third was 
unlawful assembly. The judge agreed 
with me that you can’t have an unlawful 
assembly when you’re down to one. The 
jury convicted me of the other two charges 
and I did thirty days in jail. I learned an 
awful lot about jail by doing those thirty 
days. 

I regard a lot of that lesson as very, 
very useful. Spending time with prisoners, 
understanding their perception on the 
world and the reasons they’re there—
very, very instructive. There was a kid 
of nineteen from the ghetto in Oakland. I 
remember so distinctly. First he was very 
interested in what kind of critter was I, 
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and I was very interested in what kind of 
critter are you? We ended up spending 
about ten days in the cell together. We 
learned a lot about each other. I remember 
most distinctly that he wanted to be a 
doctor. His teacher told him, “You are a 
black kid in a ghetto school. You’re not 
going to be a doctor. Figure out something 
else.” He literally decided that success, on 
his terms, and to being held in respect by 
his peers, was to be a good robber. That’s 
what he became. 

I saw some alarming analogies 
between the kinds of risks that 
entrepreneurs are expected to take: the 
costs of doing business, when you win, 
when you lose, and how some of this can 
paint so surprisingly well into criminal 
careers. It was very weird to understand 
that from the offender’s point of view the 
arguments that make sense. The pros and 
cons look so different than you’d expect 
them to from a logical point of view. 
That was very useful to me because it still 
helps me understand the various ways 
that offenders view the world that are 
so inconsistent with the assumptions we 
make about how to change their behaviors. 

I also learned a lot about jailers’ 
attitudes in jail. This was called the Santa 
Rita Rehabilitation Center in Alameda 
County. It was a relocation center for 
Japanese Americans during WWII, which 
of course has all of its own moral and 
cultural value and lesson to teach us all. 
But this was an institution run by sheriffs 
with a law enforcement perspective. 
Almost everything was regimentation. 
You’d have line ups. Most of these were 

basically low security, camp-like settings 
where you have a row of bunks with a 
joint restroom area and regular meals and 
assignments. During the day, if you’re in 
this low risk setting, we would be sent out 
on buses with short hoes to help weed 
beets and other crops for farmers for free. 
It’s almost the Southern kind of this-is-
free labor-for-farmers. That’s what we 
were doing. 

I remember taking some substantial 
risks to protect rabbits from us. I found a 
rabbit that was in our way and I was afraid 
it was going to get hacked up by hoes so 
I picked it up and moved it several lanes 
over so it would no longer be in our way. I 
noticed the guards were beginning to take 
aim at me just in case I might be trying 
to escape. Then it became clear I wasn’t 
trying to escape. I put the rabbit down and 
came back and thought, maybe I should 
try to ask permission to relocate the 
rabbit, sir? No. They would have thought 
me crazy! So that worked all right but we 
were brought back at noon for a meal on 
the school bus. 

I was hauled off into a cell by this 
enormous sheriff. I had no idea what his 
problem was. [yelling] MARCU.S. WHAT 
IS THIS SHIT! Well, I had no idea what 
it was because he was waving it around 
above my head. He was a good two feet 
taller than I was anyway. I was nineteen, 
okay? This was still a new world for me. 
I don’t know what that is. I can’t see it. 
Whap! He backhanded me with his hand, 
spun me around. It turns out to be a letter 
I wrote to my fiancé saying, I don’t know 
why this is called a rehabilitation center. 
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There is nothing here that I can see that 
has anything to do with fixing anybody’s 
problem or making it less likely that they 
will commit crimes when they get out. 

He was very angry with me about 
this. We didn’t have a logical discussion. 
He kept threatening to hit me some more, 
yelling at me and marched me off to the 
detention part of the full security, which 
was called Graystone. It was a building 
where everybody was locked up in cells 
and the ceiling was heavy wire and 
catwalks. The cells were all opaque. The 
only way you could see out was the little 
door they fed you through, and straight 
up. You’d see people walk by in uniform 
and so forth. It soon became clear to me 
that every once in awhile somebody 
attempted suicide. I could tell because of 
the way people ran. On one occasion, I’m 
still convinced that the guy in the next cell 
successfully killed himself by hanging 
himself. I could tell that by the rush that 
came to deal with him and some of the 
younger deputies who were responding 
to what they had seen, cutting him down 
too late. That was kind of a sobering piece. 

One of the younger deputies 
realized I was quite upset to have been 
put in this maximum security. He said, “If 
you’ve got a concern, please understand all 
you have to do is write it down. I’ll see to it 
that it gets to the captain and you’ll have a 
review of what this is.” I was given—you 
don’t get pencil and paper except for this 
purpose—pencil and paper and I wrote an 
account of what I had thought had gone 
on to get me thrown in here. The next 
morning, which is when they retrieve from 

you the inch and a half thick mat which is 
your only padding between the concrete 
and yourself, instead of the two deputies 
who were out there, they open the door 
and the cell is surrounded by a dozen 
deputies standing shoulder to shoulder in 
this half circle with—very popular at the 
time— mirror-like sunglasses so that it 
looks like a mirror from the outside. Every 
one of them had these mirrors and they 
were looking at me. I thought, “What is 
this about?” I’m pulling out my mattress 
to roll it up and take it where I’m supposed 
to take it. One of them takes my appeal, 
or whatever they call it, and shreds it in 
front of me to demonstrate how helpless I 
am should I want to challenge anybody’s 
authority. That was a message that was real 
clear and unambiguous. Another learning 
moment thanks to my civil disobedience. 
I was nineteen. 

Another piece that I learned 
about this was in the last five days of my 
maximum security placement after writing 
the letter and no longer being permitted 
to chop weeds in the sugar beets, which 
was kind of fun. I was moved to the sex 
offender row in maximum security. I 
didn’t know it was the sex offender row. I 
was put in this cell. These cells had bunks. 
The maximum security didn’t have bunks 
because you slept on the floor. This was 
punishment. I do recall using soap to 
make a shuttle board and using buttons to 
amuse myself. I learned the advantage of 
an Old Testament over a New Testament. 
It’s thicker to use as a pillow, things like 
that. When I was put in this cell with this 
older black man it was clear that he was 
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terrified of me. I had no idea why. I don’t 
remember for sure whether his was the top 
and mine was the bottom bunk. He made 
it clear he didn’t want me on his bunk. 
Fine, whatever you want. He refused to 
talk to me. He sort of hovered away from 
me. I could write letters again because I 
was no longer in punitive confinement 
I was just in maximum security. I wrote 
him this note: I have no idea why you’re 
upset with me. I apologize for whatever 
has been done to you that has caused you 
to be so fearful. If there’s anything I could 
do to help I wish there was something. I’m 
sorry. 

Treatment of Prisoners

MM: He read it and he said, “You’re a 
very wise man.” I’m nineteen. [laughs] 
He explained to me that he had seen a 
beating death administered by a guard. 
He was afraid that because he had been a 
witness to this beating death he was being 
set up by having somebody placed in his 
cell so they can create a new crime to hold 
him forever, or longer, to keep him from 
being on the outside to testify as a witness 
should anybody want to call. This is the 
first I heard of this event and he described 
it to me. I remember with some detail 
the information because I wrote it down 
between the words in letters I received 
from others just to record it and take it 
out. The account was that a guy by the 
name of Leroy Smith, a slender man who 
played trumpet, was found in the wrong 
compound when it was time to stand up 

for roll call, which was done several times 
a day. And that in front of other people 
this lieutenant, who turns out to be the 
same one who liked slapping me around 
for writing a letter, had him held by two 
other deputies and beat him solidly and 
dragged him off. That his death was 
attributed to a heroin overdose, but the 
guy who watched it was persuaded he 
was beaten to death. 

When I got that information down 
one of the other witnesses was this guy 
I’d never met, but who was arrested at 
Livermore. He was a federal prisoner being 
held in this state facility and therefore was 
not as easily abused—federal prisoners in 
state facilities have more restrictions on 
their management. I tried to reach him 
to get any input from him and I never 
got any response from him. But I went 
to see the judge who put me in custody 
and I told him this story. I read him the 
information. He said I have no idea if it’s 
true but I wouldn’t bother pursuing it 
because nobody’s ever going to believe a 
prisoner over a guard. This is the liberal 
judge who put me in prison appointed 
by Pat Brown. I was devastated by this 
message! I mean, this is the highest level 
of thinking that I get to encounter. I come 
of this world and I bring it to this judge 
and what’s the lesson he gives me? Forget 
it! They get to kill people if they want to! I 
was absolutely astonished. 

On the way out I bumped into Ed 
Meese. You know who Ed Meese was? He 
became, among other things, a felon in his 
own right through the years as AG in the 
Reagan Administration or something, but 
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in any case, he got into his own trouble. He 
was also a prosecutor of mine in these early 
days when I was being a civil disobedient. 
He said he wanted to hear all about it. My 
reaction was: Why I should trust you when 
[Rupert W.] Crittenden says it’s hopeless? 
The terrible mistake I made was to pass 
it off as impossible. I wonder what would 
have happened. Now, the subsequent 
history of Ed Meese. Lowell Jensen, who 
was also part of this prosecutorial team 
in Alameda County; they prosecuted the 
Free Speech Movement later. I spent a lot 
of time talking to these people in the Free 
Speech Movement prosecution in 1964 
and ’65. It was very interesting talking 
to these people who have ideologies—I 
learned a lot in those discussions. But Ed 

Meese said, “I’m really interested 
why don’t you tell me?” 

“Because I can’t trust you.” 
That was a mistake. I should have 

told him. Those were all profound learning 
experiences that I’m glad I experienced 
because they were very important lessons 
that weren’t part of the formal curriculum. 

MO: It sounds like maybe you had some 
respect from people like Meese then.

MM: I dismissed him as an ideological 
opponent of all things good and worthy. 
That was oversimplification. Later in the 
Free Speech Movement litigation that I 
was part of for the six weeks or eight weeks 
of the trial, maybe even longer than that, 
it was very interesting to talk to people 
like Lowell Jensen (I forget who else 
was involved) who later ended up in the 

Reagan Administration in the AG’s Office 
and so forth. [It was] very interesting to 
talk to these people because it is not true 
that ideology means that there’s no reason 
to listen to each other’s arguments or to 
examine each other’s analysis. I learned 
a lot from that that served me very well 
in later years as a legal aid lawyer trying 
to come up with mutually beneficial 
solutions to practical problems affecting 
such things as landlord-tenant law. I’m in 
the middle of landlord-tenant law right 
now in the case that we’re interrupting. 
[chuckles] In nursing home patient rights, 
in procedural rights around entitlement 
programs for the poor people I represented 
as a legal aid lawyer. It became very useful 
to understand that notwithstanding 
beginning with opposing interests doesn’t 
preclude the ability to find common 
interests to move in a beneficial direction. 
It took a long time to learn that, but that’s 
an essential part of who I became as a legal 
aid lawyer in twenty years, and who I 
remain as an advocate around sentencing 
issues and eCourt issues now. 

MO: It sounds like the State of California 
dealt with political demonstrators in 
a much different way than you would 
expect them to today in terms of putting 
you in with—

MM: The reason I ended up in jail was 
because—[long pause] I know I had two 
convictions. One was the Free Speech 
Movement later, and this one was the 
other. I think that may be the only two. I 
don’t remember the details. These are the 
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only kinds of convictions I had. I didn’t 
have thefts. These were all protest, civil 
disobedience kinds of encounters with 
law enforcement because I always took 
it seriously that I was required to obey 
the law. I read Thoreau and other folks 
on civil disobedience while I did time. I 
read everything Gandhi had published in 
English by then and discovered I had some 
disagreements with Mahatma Gandhi 
about some issues too. I learned a lot. 

MO: What sorts of differences would 
you say?

MM: I was astonished to find that he 
gave some advice to somebody who 
owned a dump of some kind that it was 
okay to shoot the dogs. I thought, all 
right, we all have limits in perception. 
That surprised me because I guess I didn’t 
fully understand. Gandhi was a complex 
person moving between two very different 
cultures. It’s those kinds of abrupt 
surprises when I learn something about 
a person’s set of values and principles 
that reminds me of the complexity of all 
this. But his technique worked for dealing 
with Britain. It cost many tragic lives to be 
lost. But probably far fewer than outright 
rebellion and it was probably successful. 
Whether it could be successful elsewhere 
is a very important question because there 
certainly are cultures that at different times 
and places are perfectly comfortable with 
complete extinction of opponents if that’s 
what it takes to defeat them. That’s how the 
Athenians, in their democratic principle, 
dealt with some of the Spartan colleagues 

until the Spartans defeated them and 
obliterated the form of democracy the 
Athenians had managed to erect and, as 
Plato argued, defile. Such issues continue 
to this day thanks in no small part to our 
five-person majority on the United States 
Supreme Court that has decided that our 
Constitution requires that corporations be 
entitled to attempt to buy the outcome of 
elections. A terrible mistake, which puts 
democracy at graver risk of failure than it 
has been at, probably, since Athens, in my 
humble opinion. I didn’t mean to change 
the subject.

MO: That’s all right. It’s an interesting 
observation. Let me just pause here for 
a second. I guess the thirty days in jail 
must have interrupted your studies at UC 
Berkeley. 

MM: Yes. 

MO: But did you continue and graduate 
then at that time?

Dropping Out of College

MM: When I went back, I think that’s 
when I started working for McCabe’s. 
I remember being in the Long Beach 
McCabe’s store (which may no longer 
exist) at the time of JFK’s [President 
John F. Kennedy, 1963] assassination I 
remember where I was when I heard it. I 
was eating—I was not a vegetarian then— 
my favorite meal, which was a hamburger 
on sourdough bread in a cafeteria across 
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the street from the shop one block away 
when I heard of JFK’s assassination. That 
was, of course, a profound experience. It 
was right around there that I concluded 
that I needed to reengage because it was 
my obligation to use skills to attempt to 
improve the world around me. And to do 
that I had to go back to undergraduate for 
the purpose of becoming a lawyer for the 
purpose of pursuing public interest law. 

MO: You’d essentially dropped out?

MM: I had dropped out to work at 
McCabe’s and it was very comfortable. It 
was at McCabe’s that I met my second wife 
who became the mother of my children. 
We were married for about ten years. She is 
pictured with the real A40. But going back 
to become a lawyer so I could get involved 
in public interest law was a policy choice 
I realized I had to make. It’s always been 
linked to this notion that law is the most 
effective part of government because it’s 
not about might being right. It’s about if 
you’re right on the law and the facts you 
should win: law, facts, win. No other part 
of government is like that. 

Just last night many of us went 
to the Classroom Law Project award to 
Jean Maurer as citizen of the year. The 
celebration of teaching students the 
democratic function of the whole practice 
of law and my articulation has been the 
jury is the highest form of government 
of the people, by the people, and for the 
people. They don’t run for election. You 
can’t offer to bribe them. You can’t meet 
with them outside the courtroom. Their 

only motivation is to get it just and right. 
There is no higher form of citizenship, 
of government of and by and for the 
people that’s ever existed anywhere on 
the planet. It’s our best possible answer 
to Plato’s critique of democracy. Sure, it’s 
not perfect. But the people who assail the 
jury trial right basically want to protect 
the ability of might to prevail over justice. 

That’s my message. I was inspired 
by a lot of Jacobus tenBroek2 stuff 
because of the Fifth Circuit’s Civil Rights 
implementation era after Brown v. Board 
[1954]. But the idea that a legal case could 
force confrontation with right and wrong, 
what’s legal and what’s not legal, and 
hold responsible those who are deviating 
notwithstanding their special influence, 
special powers, special might, that’s what 
made this all attractive, that this gets 
decided on the merits according to the 
rule of law. That’s been a principle that 
caught on really early and has been central 
to my life since I decided to come back to 
Berkeley in 1963. I got back in time for the 
Free Speech Movement; got arrested again 
at Sproul Hall in 1964; became closely 
allied with the defense effort. I was part of 
the liaison group of students between the 
lawyers and the eight hundred defendants. 
That’s when I ended up talking to people 
like Jensen, from the other side, connected 
with the Alameda County Prosecutor’s 
Office who then moved onto the Reagan 
Administration.

MO: Judge Marcus I know that you’re 
just minutes away from having to return 
to the courtroom. This might be a good 
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place to break. Thank you very much for 
the interview today. We’ll continue. I’m 
looking forward to it.

MM: Great. Thank you. 

[End of Recording One]

Parents’ Views on Civil Disobedience

MO: We’re on tape on April 28, 2010, 
with Judge Michael Marcus in his 
chambers at the Multnomah County 
Courthouse. Judge Marcus, last time we 
left off after you told me about your thirty 
days in jail from the civil disobedience 
charge protesting nuclear testing. I just 
had a couple of follow-up questions with 
respect to that story.

MM: Sure.

MO: I was wondering how your parents 
reacted to learning the news that you were 
going to do some time?

MM: Oh geez. The terrible story around 
that is that when this huge detective, 
whatever his rank was—I think he was 
a lieutenant or a detective—who I later 
found killed that trumpet player. After 
he threw me in the hole I was unable to 
communicate with my parents. I knew 
that my parents were driving up to visit 
me, but I was unable to communicate 
with them through any means to tell 
them not to come because they wouldn’t 
be permitted to see me. They drove up 

all the way from Southern California to 
Alameda County. As it turned out there 
was a fatal accident on the road just before 
they turned in. They had to wait in the 
hot sun for a long period of time only to 
be told because of misbehavior they were 
forbidden to visit with me. My father had 
a heart attack upon driving home to Los 
Angeles, to the Southern California area. 
Of course, my mother blamed me for all 
of this and I can understand that. I felt 
awful for it. How did they react to that? 
That captures how severe it was. I wasn’t 
disowned and my father never gave up 
on me. He supported me through college 
and law school, but I’m sure I looked like I 
was totally out of control and nothing but 
a terrible disappointment in that respect. 
It was no small matter; it was a big matter.
 A follow-up question? [chuckles]

MO: Yes about that, maybe backtracking 
a little bit with another footnote about 
your parents. Did they approve of your 
civil disobedience in this area?

MM: No. I think my mother basically 
didn’t engage in discussion at all. My 
father, his main concern was its impact 
on my potential career. Very pragmatic: 
it wasn’t a question of right and wrong 
and morality. You’ve got to be successful. 
You can’t go around getting arrested if 
you expect to be successful and so forth. 
But there wasn’t even much of that. It 
was not a mindless response. It was not a 
punitive response. It was disappointment 
and my mother’s heavily skilled guilt-
manipulation arsenal. But the underlying 
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relationship was, in retrospect, healthy 
enough that it was not dysfunctional 
ultimately.

MO: You said that there was some 
concern about how it might affect your 
future career. Had you identified a future 
career at that point?

MM: No. I was still at the age I hadn’t 
decided to go back to school to become 
a lawyer. That happened later, which I 
linked to the JFK assassination. 

MO: Right. We talked about that last 
time.

MM: That I was on my way to law school 
as far as I was concerned was a tremendous 
relief to my father. He thought I could do 
it and he was right. I ended up clerking 
for the California Supreme Court, doing 
all those things that made him feel much 
more confident that I could be a success 
notwithstanding these arrests. By then, of 
course, I had been arrested in Sproul Hall 
so I had this extra set of civil disobedience, 
but I was in very good company. 

MO: With respect to your future career 
as yet to be identified, what was your 
motivation and experience of representing 
yourself on that first charge in the 
courtroom?

MM: I met with a lawyer someplace, 
I think in Carmel, California, who 
was an older person who was heavily 
recommended by progressive people I 

had run into in Berkeley as a good source 
of creative legal theories. I was able to 
work with those legal theories, write 
briefs and stuff even before I’d ever gone 
to law school. I enjoyed pursuing that. 
I represented myself. The frustrations 
were really with the liberal judge—this 
was Crittenden—who I came back to and 
talked to afterwards about this murder by 
a guard of an inmate—who said” Well, it 
could be but nobody wants to hear about 
it. Go away. I also thought the way he 
treated the issues I raised—he actually 
let me prevail. He agreed with me on this 
simple issue that you can’t have unlawful 
assembly if there’s only one of you, which 
was an interesting wrinkle because by the 
time they arrested me at AEC the sailor 
had been taken away by the feds. 

MO: So that charge was dropped you 
told me.

MM: Yes. But his treatment of the [case]—
even at the time I wasn’t all that confident 
that I’d win because I realized that being 
able to get the deadly leukemia-inducing 
side effects of atomic testing in the Pacific 
to give me a defense to sitting with a sign in 
front of the AEC building.—I understood 
that that might not work. I thought a more 
courageous and interesting judge would 
say: why not let the jury hear it and give 
them an instruction and let the DA argue? 
Well, he didn’t have to do this to stop that. 
There was no reasonable likelihood that it 
would stop. That would have been a much 
more interesting case. I was disappointed 
in the guy, but much more disappointed in 
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his reaction to this fatal crime committed 
by a guard. I learned some by being part 
of the trial process. It was educational. I 
learned a lot more of value by being in jail 
for thirty days. 

MO: You were just now referring to the 
subpoena of Edward Teller?

MM: Yes, Edward Teller. 

MO: Was this something that you came 
up with, or did you ask someone?

MM: As I recall, I didn’t have any 
help other than this very separated 
conversation in wherever it was in 
California that I met this older, well-
respected, progressive lawyer to talk 
about topics. He gave me cases to look up. 
I looked them up. This was months later 
that I was actually in trial. I was running 
my own defense. I don’t know how well I 
was doing. I obviously wasn’t persuading 
the jury. I wasn’t particularly equipped 
to help choose juries wisely. I really have 
no recollection of the details of whether 
from the outset the jury was never going 
to buy any of this stuff or whether there 
was anything left for them to buy after 
the judge made his determinations under 
the instructions. I remember I found 
myself holding the gate between the court 
area and the spectator area as the jurors 
filed out at one point. One of them spat 
at me. I thought this is not a good sign. I 
mentioned it to the judge and he said: “ 
Too late.”
 I said, “Okay. “

First Marriage

MO: Your first wife Kathleen, was your 
fiancée at that point is that right? Or were 
you already married.

MM: You have the dates. I don’t 
remember. We were married in Los 
Angeles. This was a wedding that got the 
blessings from the parents even though 
I was only nineteen. I just don’t recall 
enough where these two fit. We were 
married, probably. 

MO: That’s all right. As you say I have 
the information. 

MO:  [long pause] Where I was going 
with this with talking about Kathleen was 
whether or not your incarceration and 
political activities had anything to do with 
the failure of the marriage?

MM: [pause] My best recollection is, no. 
I think—[long pause] that the sequencing 
was such that one didn’t have anything 
real to do with the other. The wedding 
was in Southern California. I know we 
were living together as husband and wife 
during my first term in Berkeley. For some 
reason it stuck in my mind that the real 
problem with the marriage was that I felt, 
not tricked, but naively backed into this 
“Of course, dear” response to we should 
get married. Somehow I didn’t understand 
enough about how minds worked at the 
time. But it was this persistent resentment 
of having being manipulated into a 
marriage that hadn’t occurred to me until 
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I felt I was in no position to resist it; not 
knowing I was going to be in a position to 
be asked that we should get married now. 
I don’t think it had anything to do with the 
civil disobedience. As it turned out (I think 
I mentioned this to you), Kathleen became 
active in the Free Speech Movement, and I 
never knew it until last October. 

MO: Yes. [laughs]

MM: However they overlap in time, 
had nothing to do with the failure of that 
marriage. I’m fairly confident of that. 

MO: You told me then afterwards 
that you dropped out, went back to LA, 
worked at McCabe’s for some time. 

MM: Right, right. 

Return to UC Berkeley

MO: Then that fateful day the Kennedy 
assassination occurred I guess it was—

MM: Somewhere right around there I 
made the decision. You know, I cannot 
continue to pretend I’m a hippie. I’ve 
got to go back and become a participant 
in society because I have values that are 
worth pursuing and skills with which I 
can pursue them. It’s my job to become a 
lawyer because that’s the best way. Law 
provides if you’re right and the law’s on 
your side, it’s your most likely chance of 
prevailing in spite of the limits of some 
judges you see. 

MO: I guess you went back to UC 
Berkeley.

MM: Yes.

MO: Still as an undergraduate at that 
point?

MM: Yes. 

MO: And enrolled in pre-law?

MM: Poli Sci was my major. I think I got 
one or another class—I had to take some 
out of my major to satisfy requirements 
for graduation. I took some criminology 
classes, which were interesting, but, yes, it 
was a Poli Sci major. 

MO: And it was at that time that you 
became involved in the Free Speech 
Movement?

Free Speech Movement

MM: Yes, in 1964, a blossoming of the 60s. 
It started with the Civil Rights Movement, 
but then became the Free Speech Movement 
as the administration of the university 
completely caved in to the business 
interests, including the restaurant owners 
and the very conservative newspaper in 
Oakland to try to shut down students from 
any activity in the community on grounds 
that that’s a misuse of public space. The 
students all agreed from left to right that 
the administration was wrong. We had all 
sorts of examples of left to right, a very, 
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very wide, diverse range of thinking, all 
of whom agreed that free speech is a right 
that matters. And if you did not provide it 
to students you don’t believe in it. We’re 
students and we get to express it. That’s 
why we have—some would even say—an 
agora in front of Sproul Hall!3 
 It was a wonderful movement. It 
was a wonderful movement. And every 
time we thought things were going to 
dissipate and people would stop paying 
attention the administration, every time, 
would come through with some minor 
atrocity that fanned everybody’s interest 
up again. 
 In retrospect from time to time I’ve 
heard suggestions that some of the people 
who did the fanning were really hoping 
for that result. I’ve even heard that Clark 
Kerr [the university’s chancellor] really 
wanted to revive it. I don’t know if that’s 
true or not but I remember in intervening 
years running across suggestions that 
some of the so-called enemies really 
wanted to remind people that this was a 
real issue. Very interesting speculation; I 
have no idea if it’s true. 

MO: I imagine then you met some of 
the people that were leaders in the Free 
Speech Movement?

MM: Yes. I had fairly lengthy 
conversations with Mario Savio, with 
Bettina Aptheker—I’m so bad at names. 
But there was a fellow who died fairly 
recently who stayed there forever 
since—I just can’t remember the names. 
I was always sort of conversant with the 

prominent leaders. My major role was 
liaison between the arrested defendants, 
including myself, and our lawyers. I was 
very much involved in the legal issues. I 
think I told you I found Judge Crittenden 
slyly sneaking into the office of one of the 
lawyers who was hired by some of the 
richer students’ parents precisely because 
of his connections, which I thought was 
very distasteful. That’s not the way law 
ought to be run and here’s the judge 
coming in with a sweatshirt hood on. I 
happened to see who he was because my 
jacket was over the door closer. So when he 
opened the door it knocked my jacket off. 
I leaned over to pick it up and could see 
as he was coming in with his head down. 
“Judge Crittenden, what are you doing 
here!” [both laugh] I knew exactly what he 
was doing here: trying to negotiate a plea, 
which in my view is completely improper 
and disappointed me in this liberal judge. 

The notion that liberals appointed 
judges who aren’t good judges was a very 
important learning experience. Another 
important learning experience was that 
at the lower level of appointment as I 
learned as a legal aid lawyer through 
the years some of the Reagan appointees 
were appointed on the basis of merit. 
They were smart and they had integrity. 
They were more reliable for following 
the law and caring about understanding 
it than some of these loose liberals were 
who were just appointed to kind of make 
things flow. That was a very important 
learning experience. It didn’t make me 
less progressive. It made me a little more 
cynical, usefully.
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MO: You told me last time that Ed 
Meese was an example of someone that 
was maybe a little bit more interested in 
your case than Crittenden.

MM: Yes and Lowell Jensen. Yes, both 
true.

MO: Crittenden you say showed up 
with the hooded sweatshirt at what? 

MM: We were meeting with some 
lawyers. We had five lawyers. This was 
at the most conservative of the lawyer’s 
office. Why Crittenden was coming to 
meet with this lawyer at the same time 
we were in the office I don’t know. He 
wasn’t coming to meet with us. 

MO: First of all, were you in jail on the 
second arrest?

MM: The second arrest, which occurred 
from Sproul Hall was December of 1964. 
We were taken out in buses to Santa Rita. 
I was a veteran so people looked to me: 
what do you know about Santa Rita? 
Well, it’s very different to be there with 
eight hundred other students separately 
treated and having guards talk to you 
as if you shouldn’t be—you’re not like 
those guys. You should behave so you 
don’t get them excited and so forth. 
When you’re one of those guys, which 
is what I was the first time, it’s a very 
different perspective. We were released 
pretty soon. I don’t think we did any 
additional jail time. We had probation. 

I think somewhere I have a presentence 
investigation, [PSI] which was typical 
of most of us that said: this defendant 
would not benefit from probation, [both 
laugh] which was accurate. I think we 
had a fine to pay and that was it. 

MO: Benefit from probation or incar-
ceration?

MM: Probation. 

MO: Okay.

MM: Which was a kind of wink-wink. 
It was the kind of PSI that was prepared 
in those days with carbon copies. 
Somewhere I still have it.

MO:  You must have been at least 
aware of and somewhat involved in the 
general milieu of political movements 
that existed in the Bay Area at that time.

MM: Oh absolutely.

MO: Including the Black Panthers.

MM: Yes.

MO: Although that’s maybe a little 
later on. I guess you were in law school 
then.

MM: Yes.

MO: Any interesting involvements 
outside of the Free Speech Movement?
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Protesting Nuclear Submarines

MM: I think one of the things you have 
is a protest of the Plunger action, the 
launching of the nuclear sub on the West 
Coast. It was called the U.S.S Plunger. I 
went with a group of people who I agreed 
with who were opposed to this business 
about putting nuclear subs in the oceans 
loaded with nuclear weapons to launch 
and managed to get on the base of the 
launching. One of the cars was stopped 
because it was detected it was full of 
protestors. I apparently was in a car which 
looked normal enough. It was an open 
invitation: come to the celebration of the 
launching of the Plunger. The reason they 
stopped the other car was because of all 
these picket signs! I actually found my 
way to some sort of supply shop on this 
naval base and managed to get a felt pen 
and some cardboard so I could make a 
sign. I think I sent you the picture. I have 
it someplace. 

MO: I may not have that. 

MM: I can get it for you. I managed to 
get a sign held up which said something 
like: peace through love not through subs, 
or something like that with a peace sign. 
There’s a picture of me in some Bay Area 
Journal getting spirited away by the guards 
because I actually held up a sign, which is 
all I wanted which was to raise the issue. 
Does this make sense? So it was completely 
successful in the sense of putting in front 
of the public the contradiction, or at least 
the issue. I didn’t expect to stop the sub or 

its launch. Plunger action which provided 
some humor to the—[both chuckle]

MO: Were you involved in some of the 
cultural trappings of the Bay Area at that 
time like the Summer of Love?

MM: Not to extent that most people were. 
I think I may have attended probably one 
of those psychedelic concerts with lights 
and so forth. I think I saw Janis Joplin 
perform once. I wasn’t really a hippie. I 
didn’t have the art kind—I guess that’s 
right brain or left brain? I forget which. I 
guess that’s right brain isn’t it? 

MO: Yes, I think maybe so. I’m not sure 
either. 

MM: I don’t have much of the aesthetic 
stuff. I have pictures that I see that I’m 
dressed like a hippie with baggy pants 
and long hair and stuff. But mainly I was 
a serious student that did what I needed 
to do to matriculate through school. Yes. 
I went to some demonstrations about 
civil rights. There was a march related to 
the civil rights efforts around Oakland 
restaurant hiring practices. The Hells 
Angels, for some reason, decided it was 
their mission to stop us. We had that poet 
who was liked by the Hells Angels. He was 
the hippie poet, big guy. [Allen Ginsberg] 
There was a big confrontation between law 
enforcement folks and the Hells Angels. 
One of the Hells Angels ended up with 
a busted leg I think. The march finally 
proceeded after some long deadlock 
where the poet was reading them poems 
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that they used to like and they were not 
persuaded. So yes, we had some of those. 
But mainly I was a hardworking student 
not much distracted from that work. 

Influential Professor

MO: Any particular people, either 
professors or students, from that 
undergraduate time that stand out in your 
mind?

MM: It was Jacobus tenBroek who was  
in the Political Science Department, which 
is undergraduate. He’s the one from 
whom I learned most about writing and 
thinking and analysis, logic and so forth. 
He was the one who became such an 
influential person in my development and 
maturization. 

MO: A friend or a personal relationship 
there?

MM: I became his TA and that may have 
extended a little bit. He died in 1968. It 
would have overlapped into my law 
school, which began in ’66-7. I don’t know 
how much overlap there was. I may have 
worked as his TA after I was a law student. 
I may have been doing two things at once, 
but the courses I took from him were 
certainly undergraduate. 

MO: He was the most influential?

MM: No question about it. He was a 
most influential teacher because he had 

such an impact on my ability to write and 
to reason and to use language efficiently. It 
came at the right time and place in my life 
so that it was the most influential, single 
educational experience. No question 
about it.

MO: One of your sons is named after 
him.

MM: Yes. My only son is named Jacobus. 

MO: Well that brings me to meeting 
Michaela. When did that occur?

MM: That occurred when I was living 
in Southern California and working in 
McCabe’s. This was after the retreat from 
academia, before the decision to go back. 
I met her at a hootenanny, a folk music 
presentation in Long Beach in the shop 
that I worked in. I met her father who was 
a member of the Progressive Party and 
had been run out of Portland by the Velde 
Committee, which was a cohort of HUAC. 

MO: Right, the one that showed up on 
the Reed campus.

MM: Yes. He, as I mentioned, had to burn 
his books here, I learned, because nobody 
would take them. He actually burned his 
books, which I still don’t fully understand. 
He was a longtime committed Progressive 
who, in the WWII era, ran the largest farm 
cooperative in the United States out of 
Lubbock, Texas or in Texas someplace. 
I remember learning that one of the first 
things he introduced was self-governance 
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into these farmers. The first thing they 
adopted was a provision excluding 
women from the pool they wanted to 
build. [both chuckle] Contradictions among 
the people. Fascinating family.

UC Berkeley School of Law

MO: Then in law school what was that 
experience like for you?

MM: Overall it was a challenging 
experience. I was the kind of student who 
sat in the front row or close to the front 
row and constantly engaged professors 
in dialogue rather than sitting as far back 
as possible. I enjoyed that. There were 
one or two professors that I thought were 
absurd. One of them was a right-wing 
Criminal Law professor who, on the 
final exam, because he knew I opposed 
capital punishment, made an obviously 
transparent, unavoidable point of making 
me write a decision in favor of capital 
punishment to pass the test. I said: okay, 
I understand what you’re doing. With the 
understanding that I disagree with this, 
I will follow your rules and show where 
the logic was. I did all that and I got high 
grades and so forth. He also was the kind 
of guy—this was not as unusual then as it 
is now—who was famous for this sort of 
thing. In the first of these first year classes 
he said: [shouting] “All of the women in 
this class cross your legs. Now that the 
gates of hell are closed”—this was so 
early in the 60s that the notion of the so-
called women’s liberation movement then 

hadn’t really matured at all, but it was 
there! Where do we get people like this in 
a higher law school teaching law! I was, 
again, astounded at these experiences of 
appalling impropriety from judges, from 
law professors. Encountering these things 
knocked me in the head about what to 
expect, which kind of helped prepare me 
for the outer limits of normalcy in the 
courts I was practicing in in a couple of 
years in San Francisco. 

MO: I imagine that that in those days 
there weren’t that many women in the 
classroom.

MM: It was a growing number. Our 
valedictorian was Barbara Rhine. I think 
I mentioned that some of us had some 
connection with the Angela Davis trial. 

MO: I don’t think I knew that.

MM: Oh.

MO: Including yourself?

MM: My involvement was basically 
driving Angela Davis’s most important 
defense witness, a woman by the name 
of Susan Castro who I was seeing at 
the time, to the trial. I forget whether it 
was happening in Alameda County or 
where the prison was located. The case 
involved—I hope I don’t get these names 
screwed up—but there was a classmate 
of mine named Steve Bingham who was 
accused of smuggling a weapon in to 
the Black Panther who, in what the State 
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portrayed as an escape attempt, was shot 
and killed. Steve Bingham was going to 
be prosecuted and he disappeared. He 
went underground for thirteen and a half 
years and finally resurfaced, was tried and 
acquitted. 
 My connection was going to the 
Angela Davis trial because she was tried 
essentially for murder or something like it. 
Or attempted escape—I don’t remember 
what the charges were. But the witness 
I drove was literally an alibi witness 
because the State was relying on a witness 
who was testifying that she saw Angela 
Davis sitting across from the prison in a 
gas station or something the day before, 
or the day of this event, at San Quentin. I 
think it was San Quentin. 
 The witness I brought testified 
that in fact she and Angela were having 
a noon meeting in some other part of the 
Bay Area, in Berkeley, or something. The 
jury believed it and that was the end of 
the case eventually. I know that Barbara 
Rhine was close to Steve. I have no idea 
what she knew about Steve’s whereabouts 
if anything. She was our valedictorian in 
our graduating class and she went on to 
great things. I haven’t been in touch with 
her for years and years. 

What I did through most of law 
school was write the Law Review article 
that I handed to you. As soon as I got 
through my first semester, as soon as I 
was able to be a Law Review participant, 
I was working on a capital punishment 
article and not even going to class except 
for final exams. 

That’s how I got through the second 
year of law school. I’d get the materials, I’d 
do the reading, and I largely didn’t go to 
class except for the final exams. Frankly, 
the experience of research and writing was 
my way of learning the law. That worked 
as well as anything else did in large part 
because how to practice law was not a 
part of the curriculum in any meaningful 
sense. As I explained to some lawyers 
recently, if you come out with what used 
to be law school training you have only 
a tiny percentage of what you need to 
be an effective advocate, particularly in 
a courtroom. They don’t really train you 
in that. They train you how to read cases 
and make arguments. Read briefs and 
write them. That’s very, very different 
than how to persuade juries, how to use 
tactics, what evidence to present or not, 
learning the rules of evidence so as to 
avoid traps and exploit limitations and 
so forth tactically, discovery and things 
like that. Some lawyers go through life 
without ever accumulating any of those 
skills with a perfectly good law degree. 
I think practical education has improved 
considerably along those lines. You didn’t 
ask me those questions but I gave you the 
answers anyway. Sorry. 

MO: It has to do with your experience in 
law school, which I did ask you about. 

MM: It does indeed.

MO: Of course you went to law school 
with an idea in your mind as to how you 



     Marcus, Recording Two     27

would use your law degree. Did you 
discover any areas of the law that held 
more interest for you than you might 
have thought? Or areas of the law that you 
wanted to totally avoid? 

Capital Punishment Article

MM: I was attracted to this capital 
punishment issue because it raised such 
a fundamental issue for me as the length 
of the article, if nothing else, illustrates. It 
was submitted as an amicus brief in what 
was an effort nationwide by the NAACP 
Legal Defense Fund. Tony Amsterdam of 
Stanford then was the lawyer connected 
with the NAACP Legal Defense Fund. 
There was a case, I think, People v. Anderson, 
I can send you. The Law Review article was 
ultimately cited by the California Supreme 
Court in a couple of places and again 
by the United States Supreme Court in 
Furman v. Georgia, which was as close as 
any case ever has come to finding capital 
punishment unconstitutional under some 
circumstances. That was the very peak 
of success of the anti-capital punishment 
litigation effort, Furman v. Georgia. [Furman 
v. Georgia, 408 U.S. 238 (1972)]4 

Every once in awhile, every 
decade or so, like: no you can’t execute 
minors any more. We get a little hit here 
and there. The California court’s Stanley 
Mosk, I like to think he read my article. 
I know [Roger] Traynor did because 
I found it in the briefcase that he left 
behind when he retired before I began as 
a clerk. It’s unusual to cite student work 

as authority. This article, was co-authored 
with David Weissbrodt, who happens to 
be at the University of Minnesota now as 
a professor. I haven’t talked to him for 
years and years. This article actually had 
far more prominence than you usually see 
of student work in such a role. I was in the 
right place at the right time with others. 
I don’t have any basis to claim any real 
impact. It was just cited. 

MO: You wrote the article.

MM: I wrote parts one through three 
of the article, and David wrote the post 
conviction-lawyer-related part four, and 
helped with some of the research. I would 
spend long hours with pillows and peanut 
butter sandwiches in the law library, would 
literally work my way into the library 
at night with a flashlight or matches so I 
could find books that I had to get. This was 
before legal research online, of course. 

MO: Right.

MM: Legal research was a very different 
activity then. That was my primary focus 
because I saw killing people as a means 
of proving killing wrong struck me as—
[both chuckle]I had this conversation with 
Tony Amsterdam before his argument 
to the California Supreme Court, which 
was the argument that you rely so heavily 
on which is this steady downward trend 
in the actual number of executions now 
shows that capital punishment is socially 
unacceptable by the cruel and unusual 
punishment standard. I said, “Here I am, 
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twenty—a ’74 case so thirty-one? Let’s see. 
[pauses] Thirty-one. I just wanted to make 
sure. 

I didn’t use the word reckless. You 
cannot rely on the pendulum swinging 
in only one direction. How I, as this 
neophyte, could convince such a figure 
as Tony Amsterdam of what turned out 
to be absolutely correct was predictably 
unsuccessful. He made the argument. 
The California Supreme Court adopted 
it, declared capital punishment cruel 
and unusual, or the equivalent, under 
the State Constitution. The public and 
the legislature reversed that, revised the 
Constitution ultimately over the veto of 
the governor. It was a very short victory 
unfortunately, and it was the focus of my 
activity. 

When I had the opportunity to 
apply for a clerkship out of law school it 
was because my Law Review article was 
known to Judge Raymond Peters who 
hired two clerks. They’re the transient 
clerks; he also had a permanent clerk. I was 
hired for a year because I was the author of 
this capital punishment article, which he 
agreed with or heavily favored. Another 
fellow whose name I can’t remember 
[pause] who wrote an article about sort of 
a statistical analysis of capital punishment 
jury behaviors for a Stanford Law Review 
article. We were clerks for this year. 

As it happened, the guy I rode 
the bus with from the eastside of the 
Bay to work every day had moved from 
a standard firm to become the head of a 
Legal Aid office in the Mission District in 
San Francisco. He literally lived a block 

away. We rode the bus together. He offered 
me a job, but it came down to—he insisted 
I had to take it before the last week of my 
clerkship ended. That was tough for me, 
but I made the choice, rightly or wrongly, 
to resign early from my clerkship, which 
upset my justice’s secretary at the very 
least who was very loyal. It disturbed me, 
but I had to do it because it was what I 
went into law to be, a public interest 
lawyer. I spent the next twenty years as a 
legal aid lawyer, ’70 through ’90.

MO: In San Francisco.

Clerking for Justice Raymond E. 
Peters

MM: In San Francisco. So it was ’69 to 
’70 that I was a clerk, ’70 to ’74 legal aid 
lawyer in San Francisco; and ’74 through 
1990 as a legal aid lawyer in Multnomah 
County.

MO: Were there any experiences 
that were particularly educational or 
interesting during your time as a clerk for 
[Justice] Peters?

MM: Oh yes. [sighs] I remember a couple 
of incidents that surprised me. One of the 
things that clerks did was process petitions 
for review. Generally it was reviewed by 
the fulltime clerk, who had been there 
for years. But, basically, if a clerk wrote 
an argument in favor of declining a 
review—this is a discretionary review by 
the California Supreme Court—that was 
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the end of the case. This law student who 
has the real life experience of what? I was 
thirty-one in ’70. No I have to take four 
years from that so I’m twenty-seven. 

There was a case involving 
something like the “Buy America” or 
“Buy California Act.” I explained how 
the petitioners were hopeless and the 
petitioners were IBM or something, some 
enormously powerful, wealthy corporate 
interest. I explained why we shouldn’t 
review it and that was the end of it. I 
realized as a clerk, newly out of law school, 
the analysis and all that I wrote essentially 
cost them a hope of benefit of millions of 
dollars a year. That was an astonishment! 
Well, okay, logic prevails. 

MO: You had a little more power than 
you probably imagined. 

MM: Yes, I didn’t expect that. There was 
another encounter I had with one of the 
liberal justices who asked me to talk to him 
about—I wish I could remember exactly 
what it was about—in essence as I recall 
he was asking me to help him negotiate 
with my judge over some principle in 
return for some principle on one of his 
cases. It also had something to do I think 
with capital punishment. If I can recall 
this I’ll write it down and share it with 
you. I remember being quite direct with 
him and saying you know, what you’re 
focusing on isn’t what really matters 
here. What matters is this and how you’re 
asking me to compromise on that I don’t 
understand. Something like that. We 
parted with mutual respect but different 

expectations for future communications. 
That I remember. 

There was another encounter and 
I’ve been criticized by judges on the Jurist 
listserv for sharing this, but this is so long 
ago now that I think I’m protected by 
the statute of limitations by any claim of 
disloyalty to the integrity and secrecy of 
the enclave of the Supreme Court justices. 

There was a judge named Marshall 
McComb who was eccentric in a lot of 
respects; by most measures the furthest 
out, most eccentric, furthest right wing. 
Two experiences with this fellow, and 
maybe some other observations, There 
was a liberal case on an issue which had to 
do with separation of powers and whether 
it was constitutional under California law 
to require the state prosecutor’s consent 
to dismissal of a prior offense in a scheme 
in which the prior offense enhanced the 
penalty for the crime. It was a drug case 
kind of situation. In a prior 5:4 decision 
the liberals voted with Traynor. I can’t 
give you the name—[Brennan]. I saw an 
opportunity because Traynor had retired, 
and I noticed that McComb had dissented 
on very strict separation of power terms. 

I went to my judge and I said, “We 
can change this if you let me because I know 
he agrees with us.” I wrote a decision, 
proposed the decision in response to 
this. First, getting the petition granted for 
judicial review. And secondly, I think it 
was originally as a dissent. In conference 
my dissent written for my justice at my 
request carried the day! McComb joined 
the majority and I was able to plug 
some footnotes in there anticipating the 
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petitions for relief by people already in 
prison. What do we do with all the people 
who are doing time? Do we ignore them? 
Can they retroactively seek relief? I put a 
footnote in that says that they can. 

A classmate of mine was working 
for a judge across the street in the federal 
courthouse as a clerk. He had similar 
issues and used my analysis about 
retroactivity for his purposes. There was 
a dispute about who was plagiarizing 
whom. I know I was first and I didn’t care 
who used it. It wasn’t about plagiarizing. I 
don’t know what that was about. But over 
the years in California from time to time 
I’d meet some hitchhiker I’d pick up who 
was out of prison thanks to my decision. 
That was quite an experience.

MO: I can imagine.

MM: That’s the McComb experience. 
Understand the ideology and use it 
when you can. The other thing about 
McComb which was, I thought, unique 
and praiseworthy was that he had these 
women working for him as secretaries for 
years. This was a time in California law 
and the bar said that you could earn the 
ability to take the bar exam other than by 
going through law school by legal training, 
by working with a lawyer or a judge. Both 
of these women became lawyers by taking 
the bar after his tutelage for years and 
years and years. He was very nearsighted. 
Whenever anybody brought him a book 
he had lights that perched on his glasses 
and he’d turn on his little lights and stare 
and read the books. His nearsightedness 

also had the embarrassing consequence of 
not being aware that when he was trying 
to goose one of his secretaries in this 
long red carpeted hallway in the justices’ 
chambers in the California Supreme Court 
building he was unaware he was being 
seen as they would fight him off. Those 
are my recollections of Marshall McComb. 
[both chuckle] This is not a dull history, if 
anything else. 

MO: That’s right. Before we move onto 
your time as a legal aid lawyer in San 
Francisco and then Multnomah County, 
one other question I had was this, of course, 
was during the period when the Vietnam 
War was raging and then winding down. 
What was your own status regarding 
military service? 

MM: It was a very strange set of 
circumstances that largely, by coincidence, 
kept me out of service. As this period 
progressed the adjustment for eligibility 
changed from time to time. It’s not at all 
the case that I was manipulating these 
circumstances, but when it was sufficient 
to be exempt if you were married, I was 
married. When it was sufficient to have 
a child, I had a child. I also pursued a 
conscientious objector petition which I did 
in good faith but made it perfectly clear 
that this was not a faith-based religious 
proposition but there were cases which 
were beginning to be recognized that there 
was a non-sectarian or secular equivalent 
that occupies the same space in your 
life as it does in the life of a faith-based 
person that has to be accommodated as 
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well. The wrinkle to my case—I remember 
appearing in front of my draft board and 
having somebody actually use the words 
“cream puff at thirty yards” as part of his 
analysis of my application. As it turned 
out, I was never inducted and put to the 
choice of going to prison or Vietnam. But I 
was not going to go kill people in Vietnam.
 I was fortunate largely by the 
coincidence of all these timing sequences 
and what was going on. 

San Francisco Legal Services Lawyer

MO: You resigned your position with 
the judge early.

MM: Yes, a week or two early, two 
weeks early and became a San Francisco 
Legal Assistance attorney in the Mission 
District. I practiced there for four years 
focusing primarily on housing issues, 
landlord-tenant law, and some interesting 
juvenile law issues. That’s fascinating 
experiences on a lot of topics. I remember 
one of the most public confrontations 
with the power structure was finding 
myself at the opposing microphone with 
Mayor [Joseph] Alioto over the relative 
importance of housing investment for the 
needs of the minority and underprivileged 
and lower economic members of the 
San Francisco community. Basically 
going head to head with Alioto was not 
something that most people did. 

I remember an incident where 
I was at a meeting where the Housing 
Authority structure was trying to find 

ways to get legal aid to stay out of the way 
of due process in evictions because the 
tenants’ associations wanted the power 
to decide who to throw out for being 
troublemakers. I remember being around 
this long conference table where this head 
of the tenants’ association, a very large 
African-American woman—I explained 
that we cannot tell our clients that they 
don’t get due process just because the 
tenants’ association thinks they should 
leave—with this kind of bravado stood 
up and started marching around the table 
as if she was going to beat me to a pulp. 
[laughing] It was all dramatic and there 
were lots of people in-between. But I 
remember that! Weird. 

MO: An intimidating presence I guess.

MM: Yes, and the contradictions between 
the practical and the rights. There’s no 
question that managing—I learned a 
great deal much later by working with 
responsible landlord groups about the real 
trade-offs that are involved. But rights are 
rights and people are entitled to enforce 
them. So there was that. 

What else in San Francisco? I 
represented the San Francisco Mime 
Troupe trying to get its participation 
back into the hotel tax funded media and 
cultural activities. They were excluded, as 
far as I could tell, because of the politics 
that they were associated with. So I 
brought a lawsuit on their behalf against 
the City and County of San Francisco. 

I remember some interesting 
events during that where we were taking 
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the deposition of some big shot involved 
in the administration of the San Francisco 
hotel tax fund which was for funding 
cultural events and trying to get him to 
concede how the Mime Troupe’s political 
perspective, or their perspective of the 
politics of the Mime Troupe, was the 
real reason for excluding them from any 
participation in this fund. I remember 
how this guy decided well, this deposition 
was over. I said, “No it’s not.” The City 
Attorney agreed that we had to schedule 
the next part of it. And how he liked to sit 
at this guy’s desk after he left, smoking a 
cigar and pretending he was important. I 
thought what are the personalities of this 
business that we’re in? I remember that. 

What else was going on? There 
were lots of interesting cases involving 
agencies that affect poor people, housing, 
welfare. An interesting case involving 
termination of parental rights involving 
a family in which the younger of two 
children was killed. The agency was 
deeply confused over who was the killer. 
They decided it must be the dad. My job 
was somehow to protect his rights as a 
parent. I was convinced that he was not 
the killer and ultimately through long 
years of litigation—I was only there for 
four years—the truth became known that 
mom, who was much younger—what 
happened was the older kid kept jumping 
on the younger kid’s stomach from the 
upper bunk. So the real deadly act was 
this six-year old’s continued violence. The 
deadly negligence was on the part of this 
dysfunctional mom who was very young. 

I learned a lot working through 

this about the intricacies of administrative 
law, juvenile law, and agency. The 
arbitrariness of what the agency person 
does with conflicts like this and what really 
happened. So many people untrained in 
the kind of pursuit of fact and logic find 
immediate comfort in a belief that they 
then substitute for logic and examination 
and adhere to with everything they’ve 
got. As I recall, it was this case in which I 
was able to succeed in getting a change of 
social worker and worked for some years 
addressing the issues that were really in 
the case for the welfare of the surviving 
child and the needs of the mom. Dad was 
an activist in the Latino community and 
wasn’t really that much involved other 
than the insult of suggesting that he was 
responsible and shouldn’t continue to be 
a parent. He was not really that involved 
in the prospects of the surviving child. But 
the social worker that I ended up working 
with was a fascinating woman because 
you may recall the era of the Symbionese 
Liberation Army.5 

MO: Oh yes, Patty Hearst. 

MM: You betcha. The new social worker 
in the juvenile case believed—she told 
me that she was working with the FBI 
somehow and trying to learn about 
this group. I remember believing and 
expressing to others while Patty was still 
known to be a kidnap victim I told people 
around me, and I think this social worker, 
I bet you they’re going to turn Patty. I 
actually predicted that successfully to my 
astonishment. Not that she would utter 
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the words “Death to the fascist insects 
that suck the lifeblood of the people.” But 
that when she did she was fulfilling the 
prediction that I made. That was part of 
my experience in San Francisco now that 
you mention it! [both laugh] What a life I 
have— [barely audible]

The one thing that the Symbionese 
Liberation Army produced of value: you 
may recall that the Hearst Trust, empire, 
whatever, was convinced to pay something 
of a bribe by distributing free food at 
the housing project which occupied a 
portion of the hill that I lived on, Protrero 
Hill, while I was a legal aid lawyer. It 
was also the place where OJ Simpson 
learned football a few years before I was 
there. This distribution of free food to 
large numbers of people was actually 
a net benefit to lots of people. But I also 
remember noticing a couple of Cadillacs 
showing up and going away with big 
bags of food. Contradictions always arise 
and abound. Another experience from my 
years in legal services in San Francisco.

MO: As long as you bring up the 
Symbionese Liberation Army—any 
contact or experience with anybody that 
was in the Weather Underground?

MM: Not directly, no. I knew of Weather 
Underground people. I didn’t know 
anybody in the Weather Underground. 
After all, I was committed to nonviolence 
and my notion of them was that that was 
not their commitment. I thought hurting 
people, killing people was unthinkable as a 
tactic, self-defeating. I had read everything 

Gandhi had written in English while I was 
doing time in jail. I was a sincere adherent 
to the notions of nonviolence and so forth. 
 Although, I certainly support 
incapacitation as a necessary device to 
protect people against psychopathic harm 
that is not disproportionately disposed 
of with a sentence of lengthy or even 
permanent incapacitation given our 
technology for change management of 
people at this time. Capital punishment, 
as a matter of principle, I’m opposed to 
it. I understood that when I took this oath 
it opened me up to presiding on death 
penalty cases and that I will do that if 
called upon to do so. 
 Where I realize the importance of 
that with serving as a pro-tem in dog court 
here where—I don’t know if I told you 
about Victor and Stella who had pit bulls. 
I may be jumping ahead to my years as 
a pro tem. Maybe that’s later. Victor and 
Stella: ask me about them when we get 
there. 

MO: I’ll make a note. I guess at the same 
time you’re starting your family.

Fatherhood

MM: Yes.

MO: Did you find the responsibilities of 
fatherhood; did that have any conflict at 
all with your career at that time? Did you 
embrace it? How as that for you? 

MM: The problem—
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MO: We don’t have much time left.

MM: My next actual commitment 
is I expect a call I have to take. I have 
a scheduled appointment for a brief 
telephone conversation at four. Ask the 
question again please.

MO: I was just asking you what it was 
like to be a young father.

MM: In retrospect what happened was 
it caused no perceptive conflict on my 
part. It was very easy because my model 
for how to be a father was to continue 
doing what I was doing and let Mother 
do all the raising. My involvement was 
unfortunately minimal. I had great love 
and affection for our daughter who was 
first born, and for our son when he was 
born later. Knowing how to be a parent 
was completely off my radar screen. It’s 
only in retrospect that I learned how 
inadequate I now find myself to have 
been. 

But no, it caused no disruption 
because a) mom was entirely happy to 
assume all of that because she found 
great satisfaction and value in it and 
b) I had no understanding of what my 
role really should have been. So I didn’t 
find it disrupting or inconvenient. But 
that’s because I didn’t understand what 
I should be doing in sum. Our first child 
had some disconcerting seizure disorder 
problems that lasted for a while. We took 
her through that and went through a lot of 
medical stuff and that turned out okay. We 
now have a wonderful relationship. We 

talk. Now she calls me every day just to 
check on me. She’s been up several times 
to run around with me and take me places. 
She gave a lot of input on the most recent 
papers I produced. As I think I mentioned, 
we passed that point where she’s a source 
of wisdom. It’s a two-way street, which is 
a very important threshold to understand. 
But back then I was clueless as to what a 
parent really should be. 

1960s Protests

MO: Okay, just a couple other questions 
about the major events of the time. 
While you were a legal aid lawyer in San 
Francisco we all witnessed the Watergate 
scandal and the resignation of [President 
Richard] Nixon. I imagine that must have 
been interesting.

MM: That was interesting. I think overall 
the distance from that stuff from my 
perception then was much greater because 
of my association with, and my perception 
of, this whole subculture, which was so 
removed from real engagement in the 
kind of world that all that was going on 
in. Poverty, dysfunction, housing issues, 
health issues, getting welfare benefits, 
and so forth that you need to feed your 
children with, avoiding harm to kids—
that seemed to be so much in a different 
world. Yes, I was aware of all the stuff 
going on in the papers. I was certainly 
aware of the international events that 
were going on about us, but they were 
much more distant than they seem now.
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MO: Than the problems on the streets of 
San Francisco.

MM: Yes, absolutely. 

MM: There was a Mad Green! Let me tell 
you about the Mad Green. 

MO: Okay.

MM: Somehow we ended up representing 
this collective of kids who were tenants 
in a building on a major street. If you 
look for the Mad Green on the website, 
you’ll actually find a website. I don’t even 
remember the details or the merits. But we 
were representing these tenants and we 
had some theory by which they were—I 
don’t even remember what the theory 
was—they ended up winning ownership 
of the house somehow. We were a great 
asset to them. I don’t remember how. The 
house was booming in value because of 
BART, which was the Bay Area Rapid 
Transit being installed on that street. The 
real estate values of this place were going 
to blossom. I wasn’t concerned with any 
of that. But I remember the Mad Green 
kids being at the time poor because they 
were college age. But this was this overlap 
between the really poor and then this 
kind of temporarily poor. It presented 
some really interesting occasions to have 
legal skills have tremendous influence 
on struggles. I remember the Mad Green 
because of the color. Not the green color, 
but the colorfulness of the dispute. I don’t 
remember much of the details.

MO: I guess we’re at the end of our 
appointed time here. 

MM: When we go off record let me talk 
about stuff that I can get to you.

MO: Sure. 

 [End of Recording Two]

Jacobus tenBroek

MO: It’s May 10, 2010. We’re continuing 
the oral history today with Michael 
Marcus in his chambers at the Multnomah 
County Courthouse. Michael, last time we 
left off we were talking a little bit about 
your legal aid career in San Francisco and 
also your clerkship with Judge—

MM: Ray Peters.

MO: One of the things that we talked 
about in that connection was your work, 
which I guess began in law school, on the 
death penalty article. I have a couple of 
follow-up questions about that. Before 
we talk about the law article, I also 
wanted to ask you a little bit more about 
Jacobus tenBroek. You told me that he 
was probably the most influential of your 
professors. I don’t know that I asked you 
what it was about him that you found 
impressive. 

MM: There were several levels, I guess. 
One is that he was so formidable. The 
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legend was nobody could get an A from 
him. He was rigid, precise, and nobody 
could meet his standards, was the legend. 
I enrolled in, I think, four courses that 
were lower division but kind of law-
related—lower division meaning not 
law school, pre-law school—in Poli-Sci. 
It required such rigid, logical scrutiny 
of papers and arguments. It was rigid, 
logical, scrutiny that was encouraged 
and rewarded. 
 Once I found that path I was 
repeatedly rewarded for that. Whatever 
else it meant, it was clearly what was 
central to what was going to be my career 
and who I was going to be. This is not 
the art part of the brain. This is the other 
side of the brain. I had already decided 
to come back to school to have impact 
on the world through accumulation of 
the skills. This seemed to be the obvious, 
most directly relevant set of skills that I 
needed to achieve, to accumulate. That 
was obvious. 

He was also a very impressive man 
because he had overcome blindness the 
way it cruelly entered his life. He was able 
to accomplish so much, though blind, by 
running so much through others. He had 
a very devoted wife who did a lot of the 
business for him. Was in her own right a 
professional who published and so forth. 
He was a personable guy, a little off-
putting in a way that I kind of could relate 
to the same way my dad was: formal, 
not particularly warm and intimate by 
nature. The fact that he was Dutch may 
have contributed to that somehow in 
personality type. But I was very impressed 

and remain very impressed with him as a 
champion of logic and scrutiny where it 
should be applied. 

MO: I guess during his life he was active 
in causes related to helping the blind. 

MM: Yes, which I had very little 
connection, none really. He started the 
American Federation for the Blind. If you 
read the story on the website you’ll find 
that he had some disengagement from 
them for a while and then returned. I 
didn’t know anything about that. I know 
there were issues about the School for 
the Blind and whether there was a wave 
of issues involving segregation versus 
integration as the best approach just as 
with the deaf. I knew that he had been 
swept into some of those kinds of debates 
but I really was not part of his struggles 
with those issues. I know he was very, 
very active in those areas in addition to 
the areas he kept me very active in which 
was going to his class and meeting his 
requirements and eventually reading 
for him and doing what I needed to do 
to earn grades from him. So it was not a 
particularly personal relationship. I don’t 
know that I ever was even to his house. I 
may have been to pick up the books but 
I don’t even know that. I do know that 
they had greyhounds. I’m not sure I ever 
met one. If I’d been there I’d remember 
the greyhounds.

MO: You had heard of the greyhounds. 

MM: Do I mean greyhounds? These are 
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not the kind that are racing dogs. These 
are the dogs that are enormous. I may 
have skipped a channel here on the breed. 
They are floppy ears, among the tallest of 
dogs. Is that a greyhound?

MO: Maybe. 

MM: Well if it is. It has this tendency 
for dealing with threats by grabbing the 
threat by the shoulder and throwing it 
to the ground and straddling it. It’s very 
effective. I remember Hazel mentioning 
it. Hazel tenBroek. I didn’t see her that 
often, but I knew it was a greyhound or 
whatever. I think greyhound is right. 
What are the dogs that race around tracks?

MO: A Great Dane?

MM: A Great Dane! That’s what it is! 

MO: A Great Dane is greyhound-like in 
its appearance. 

MM: Then of course it fits so well with 
Jacobus tenBroek, a Great Dane. 

MO: There you go! He had some vision?

MM: No vision.

MO: No vision, totally blind. Then you 
mentioned last time that a good deal of 
your work in law school actually was 
working on the article that was published 
in the California Law Review.

MM: Yes.

Death Penalty Repeal Movement

MO: I think you also mentioned the 
national movement at that time to repeal 
the death penalty. That piece in particular 
I was just wondering to what extent you 
were involved with this political activity?

MM: My main involvement was writing 
this in support of it, which I thought was 
a useful piece, the most useful way I could 
be part of it. I have evidence to suggest that 
was as good a choice as any. It was cited in 
the two opinions that reflected progress. 
The first was the California Supreme Court 
decision. I think it was—here’s the way it 
worked. It was a 1974 opinion, which was 
after I already completed my work as a 
clerk. That was the opinion that as a matter 
of the California Constitution declared 
capital punishment unconstitutional for 
the absolutely shortest period of time it 
took to overrule that with ballot measures 
and legislative squabbles and so forth. It 
got overruled. But the Law Review article 
itself, before I actually published, was 
submitted as an amicus brief, four hundred 
pages with footnotes or so times twenty, 
three-hole punches as a friend of the court 
brief.6 

MO: You’re talking about a manuscript 
maybe four or five inches thick then?

MM: Yes. Right, times twenty. It took 
a lot of students going around a circle 
collating it by hand. We took it all over to 
the Supreme Court and they accepted it. 
Although I later learned that because it 



38      Marcus, Recording Three

was so big it didn’t follow the rest of the 
briefs, much to my astonishment. So the 
first case to which it was submitted as an 
amicus went nowhere. But I know Justice 
Stanley Mosk read it, and I know several 
people who worked on the case that held 
capital punishment unconstitutional cited 
our Law Review article which now had a 
cite a couple years later. It was also cited 
two or three times in the Furman v. Georgia 
case. 

It’s unusual for student work to be 
cited for anything. The general rule back 
then was student work is just a research 
assistant in the sense that you could find 
citations to stuff that has authority. But 
a student’s doesn’t have any authority. 
Fortunately, on relatively minor points, 
the case was actually cited for authority. 
That’s all I can claim. I can claim more but I 
don’t need to. [chuckles] Somewhere in the 
U.S. Supreme Court case you can actually 
find a series of a dozen or so footnotes 
that track the same citations as a dozen 
or so from my article but nobody says so. 
So that’s not a citation. Some could call 
that a plagarization. I don’t care; it got in 
there. For a kid who was coming out of 
law school—in ’74 I’d already been out of 
law school but practicing since 1970. So 
that was pretty unusual. Did I end capital 
punishment? No. 

MO: [chuckles] Well I guess we could 
have probably a long conversation about 
why it is that the public at large reacts 
negatively to the idea of eliminating it.

MM: I don’t know that we would ever in 

the foreseeable future achieve that tipping 
point. I actually believe that pursuing 
the path that I’ve been pursuing which 
is getting a hard lock on the public that 
we know how best to reduce criminal 
behavior given all the uncertainties and 
limitations,. if we began to convince the 
public of that we might get enough of 
their attention to back off their concern 
for capital punishment. Because I think if 
you start drilling down on what the public 
bundles together as sufficient severity and 
public safety, it is public safety that is most 
in the public’s mind most of the time. It’s 
not alone; “just deserts” has a role, but 
if you could really convince the public 
that we’re really doing our best to reduce 
future criminal behavior and allocating 
prison that way and so forth we could 
probably earn back the right not to have 
to use capital punishment. I don’t blame 
them in not trusting us given the way we 
behave with mainstream sentencing, to 
this day an outrage. 

Mainstream Sentencing

MO: As long as we’re here, what is it 
that’s outrageous?

MM: What’s outrageous about main-
stream sentencing is that although 
logically we all must understand available 
to us within the many constraints that 
apply to every sentencing, with every 
choice there is the possibility that the 
choice can affect an outcome quickly 
or way down the line on this offender’s 
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future criminal behavior. Yet we make 
no attempt to think about it, no attempt 
to investigate, no attempt to use the tools 
that we can bring to bear on the subject to 
make the best possible choice to prevent 
that next crime. 
 We do that by giving everybody 
engaged in mainstream sentencing a free 
pass. That free pass is called—depends 
who you ask—proportional severity. 
As long as you don’t over punish and 
as long as you find a punishment that 
is both lawful within some guidelines 
you have no obligation to do anything 
further. Sufficient severity is considered 
sufficient performance. That is a terrible 
mistake when we have so much else at 
stake when we make the choices that are 
available to us. 
MO: In that article you discuss the 
interest of various entities like the state and 
the individual, etcetera You mentioned the 
citations or the plagarizations, I suppose 
those points were things that hadn’t 
previously been discussed or explored 
then? What was it in your article that 
advanced?

MM: You mean what caught on on capital 
punishment? I haven’t gone through 
the process of trying to connect what 
received visibility with what is important 
to the argument about the usefulness of 
sentencing in general. I don’t remember 
trying to correlate those two. Gee, that 
would be hard. I could find out, but it 
would be hard. 

MO: Maybe just in terms of your own 

assessment of the time, what sorts of 
things did you explore in your article that 
maybe hadn’t been aired previously.

MM: One of the things that I can carry 
forward is that I think may or may not 
have had some continuity. The thing 
that separates, if you will, the punitive 
from the treatment orientation in the 
great divide between pro-treatment and 
pro-punishment in our world, certainly 
applies both to capital punishment and 
mainstream punishment below capital 
punishment. Has anybody who actually 
accepts the question: What’s best for public 
safety, reviewed the whole thing from that 
perspective? Or have they ideologically 
carved out the unforgivable so as not 
to look at the question as a whole? And 
that’s happened on both sides. That is to 
say, the capital punishment argument 
was capital punishment, from those who 
understandably oppose it as a matter 
of morality, is unthinkable, it’s never 
necessary; it creates an image of devalued 
human life. It is contradictory to the 
public purpose and goal that we’re trying 
to protect which is the sanctity of human 
life and so on and so forth. That’s the anti-
capital punishment argument. Pro-capital 
punishment: if you don’t kill people who 
do horrible crimes killing people, you 
don’t sufficiently respect life and you’ll 
never have the respect of the people who 
expect you to do justice. That’s the capital 
punishment argument. 

The application of this divide in 
the rest of punishment is really in the role 
of prison and incarceration. You will find 
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that most people who are in the treatment, 
anti-capital punishment realm think that 
putting people in prison to keep them 
from hurting people is a terrible thing. 
It should never be done! They should be 
restricted only as absolutely necessary 
to achieve this or that objective and then 
released. They are unwilling to look at the 
data that goes past that point. What I tried 
to do then, and what I’m trying to do now, 
is to say step back from your ideological 
lines and look at the truth for a while and 
see what really is going on. 

Therefore, I had the Department of 
Corrections run how much harm is done 
by the following parolees. There actually 
were capital murder parolees, burglary 
first-degree parolees, robbery first-degree 
parolees. Sure enough, although not 
statistically significant because they’re 
such a small number, if you were going to 
get killed out there in California it was far 
more likely, not statistically significant; it 
was more likely that it would be a burglar 
or a robber. So why are we killing the 
other guys? 

That’s as far as I got along those 
lines. I remember making that argument. 
I don’t think that got attention from 
anybody in the citations. I can easily look 
up what those are if you want. We can 
make a list of what it was cited for and see 
if that— We’ve done this before. [speaking 
to himself] (Okay, so find Anderson I think.) 
Did I give you that? Does that sound 
familiar? Did I hand you a couple of 
citations? 

MO: Mm-hmm.

MM: We can look that up if that becomes 
interesting.

MO: I don’t think so. Well, I mean I’ve 
got this of course.

MM: But it didn’t cite them. They cited 
it. Okay, I’ll find it. 

MO: Okay, that’s great. 

MM: That’s the bridge—get past the 
ideological dispute because if you can’t 
comprehend the entire discussion you’re 
just one of the parties and so seen by the 
other. We need to transcend that to get 
anywhere. 

MO: We talked a little bit about 
your career in San Francisco as public 
defender—

MM: Legal Services. Not public defender. 
Legal Services. 

Legal Services Work

MO: Right. Legal Aid. Sorry about that. 
One question I had about that period was 
just who were some of the people that you 
interacted with in that legal aid office?

MM: Oh, I’m so bad at names. But there 
was a fellow who was my secretary who 
was a lawyer in I think Puerto Rico who 
came here and for one reason or another 
couldn’t become a lawyer here, so he was 
my secretary. He was very good. There 
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was a woman in back who was out of 
the community and sort of running little 
enterprises of questionable legality off her 
desk for her friends in the community. 
There was a young man whose name I 
could never remember who I regarded as 
a great guy and good friend. When I left 
he made me a leather sack for a wallet and 
a penknife. I still have the penknife. He 
died, soon after I left, at a very young age. 
The head of the office was this guy who 
came from another firm I told you who was 
going to legal aid and making a position 
available to me for a limited period of 
time. [Armando M Menocal III] He had 
a retarded child, which dramatically 
affected his life. He also went to Timbuktu 
for a while. I don’t know much about that 
except that it sounded exotic. I bumped 
into the mayor—I think I mentioned that 
to you—a few times. 

MO: Right.

MM: I bumped into the best friend of 
the attorney who was charged in the fatal 
so-called attempt to escape regarding the 
San Quentin. This was with Angela Davis. 
I drove her star witness. We covered all 
that.

MO: Yes, you mentioned that.

MM: So those were the people I 
remember from there. I ran into a lot of 
the people who were then engaged in the 
San Francisco Mime Troupe case. Did I 
mention that too?

MO: Yes, you mentioned that you were 
involved with that. 

MM: Yes.

MO: Having to do with access to public 
arts funding.

MM: I had litigation on their behalf and 
also got to be good friends with several of 
the folks who I rarely see anymore because 
the Mime Troupe that comes through is 
another generation of people. The others 
have sort of drifted into other kinds of 
street art. 

MO: Maybe a general question about 
those days would be what was your day-
to-day life like as a legal aid lawyer in San 
Francisco? Were you working all the time? 
Did you participate in some of the things 
the city had to offer on your off time? 
What was your life like?

MM: Sharon and I did some of the 
entertainment things around the city. 
There were some places that I particularly 
liked along the coast, which were very 
dramatic. And we’d go there with the 
dog and endure whatever the weather 
had to present us with. I really loved the 
location. But my typical day was an eight-
hour day. There was a law student who I 
was working with named Steve Kornberg 
when I started working there. He 
completed, passed the bar, and we didn’t 
have the finances to create a new position. 
I just agreed to split the position with him 
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so we were working on half salaries for 
full weeks. That lasted for years. That was 
fine with me. He was a great guy, a sailor, 
loved sail boating. I think I mentioned he 
had this propensity for real estate law that 
made him a fortune. He got a place with 
some kind of real estate firm in a couple 
of years, which allowed him to work six 
months out of every year, earn enough 
to spend the other six months sailing the 
oceans of the planet. He also had a brush 
with cancer and I think he survived that 
but I haven’t heard from him in many, 
many years. 

MO: Did you have any offers or 
opportunities to move into say a more 
lucrative career like your colleague did 
when you were in San Francisco?
MM: I know my dad wanted me to join 
him and I turned him down because I 
never went into law for money. I don’t 
know if he made repeated offers during 
this time. He may have. Every once in 
a while somebody would indicate an 
interest. I’d turn them down cold. 

MO: You were happy?

MM: Yes. The people who were my clients 
and the causes we were representing, this 
is what I went into law to do.

Legal Aid Director of Litigation

MO: You were there until 1974.

MM: Right.

MO: At that point you moved to Oregon? 

MM: Right.

MO: Was that what was next?

MM: Yes. It was because Michaela had 
decided to move to Portland and as the 
custodial parent she got to bring Jacobus 
and Andréa with her. Sharon and I 
discussed it. Sharon, much to my relief 
and surprise, said why don’t we move to 
Oregon from San Francisco? She offered 
that we do that. I put out an application 
for employment. The only two I recall 
having any interest were Multnomah 
County Legal Aid Service, which doesn’t 
quite exist as such any more. It’s combined 
with Oregon Legal Aid. The entities don’t 
exist separately. The other was University 
of Oregon Law School. They were 
interviewing a few people and they didn’t 
take to my style. I’m very glad I didn’t end 
up in academia, thank you. They hired me 
here to be either the head of an office that 
no longer exists or Director of Litigation. 
By the time I got here they decided I was 
going to be Director of Litigation. That 
worked fine. 

MO: So you were in charge of assigning 
cases then?

Landlord-Tenant Relations

MM: No, I didn’t get to assign anything. 
It was a very interesting position. I was 
responsible for doing impact litigation 



     Marcus, Recording Three     43

and getting others to do it. What they 
were looking for, and the guy who hired 
me knew what he was looking for—

MO: Who was that?

MM: Paul Kelly. And some others who 
were around him whose names might 
come to me. Richard Forester comes to 
mind. My job was to help identify ways 
that we could approach issues so as to 
use potentially the power of the courts to 
enforce the law to get our clients what they 
needed. But also to conduct campaigns 
on their behalf using courts to raise 
highlights, to raise contradictions. They 
saw me as a legal activist. They correctly 
chose me on that basis. 

For example, the Haviland Hotel 
(now the Park-Haviland) ran into the 
classic repeating contradiction between 
the code enforcers and the interests of 
the people whose lives depended on 
code enforcement—the tenants. Typical 
scenario: the owner would get into a 
spitting fight with the regulator. The 
regulator would win by trying to kick 
everybody out. We’d go running in with 
an injunction saying: wait a minute! 
You’re kicking out the people who you’re 
supposed to be saving! This is stupid. 

Under the Landlord-Tenant 
Act we have the right to an injunction; 
therefore, we seek an injunction. We did 
that over and over and over and over 
again. It was always a contradiction. It 
was contradiction because if we were 
unsuccessful to get a judge to do that 
surprising thing of actually making the 

owner do what the law required then, if 
unsuccessful, all these service agencies 
supporting this population of impaired 
people would not have sufficient places 
to put them. They started moving them 
out from under us so by the time we got 
anywhere there were often no clients left. 

We had this contradiction with 
them. We couldn’t urge them to put our 
clients at risk of being in precisely the 
situation they were hoping to avoid—
which is no place to go, and giving us 
clients with which to raise the issues to 
the courts. There’s a shop right down here 
that is still a bar [The Lotus]. The upper 
stories of a lot of these downtown bars 
and parlors and so forth were single room 
occupancy rentals. All of them were out of 
compliance with one version or another of 
this or that code. 

The one that was most frustrating 
was they decided there ought to be a 
Chapter 13 code, which should apply to 
all housing. Why? Well because we think 
it’s a better idea than what we’ve had for 
the last hundred and fifty years. So what 
about these people? Well, we’ll give them 
thirteen months and the landlords will 
certainly fix it. Hell no! They were just 
holding onto the property until they lost 
all income from it and it ceased to be more 
profitable to hold onto it than to develop 
it or sell it. When we got into that kind of 
squabble with this group we had a conflict, 
again—we want to force the owner to fix 
it. The wonderful agency called—it wasn’t 
Central City Concerns it was another one 
of those other good social service agencies, 
Northwest Pilot Project. They found homes 
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for everybody. So we couldn’t continue 
the case, which was a disappointment, 
but I understood their caution. Park-
Haviland—we got a newspaper article, 
which you may have seen. 

MO: Is that the one that Jordan Schnitzer 
was involved in?

MM: Yes. And it’s the one where the 
tenants’ incentive is to hide their hotplates 
rather than to let the inspectors know 
what’s really going on. It’s not their 
incentive to call problems to the inspectors, 
but to hide them. That’s wrong. That 
concept made it into several editorials. 
The one I found was the least obvious, but 
there were several like that. 

What happened there was a kind 
of negotiation with the Schnitzer concern 
where our objectives were to find ways 
that they could come back and to ensure 
that the rights of tenants who did get in 
included the kinds of tenants’ rights we 
had hoped people would have in a just 
landlord/tenant situation. Because it was 
going to be federally funded and a lot 
of that was coming with a federal law 
anyway, but then we got into so many 
things about how big your tropical fish 
can be and that sort of thing. Once you got 
a lawyer involved. 

There used to be a huge, two-
story wooden complex, multi-family. At 
one point it was called the Evergreen. It 
may still be. It was part of this incredibly 
syndicated piece of property owned by 
people owning pieces of this subject to 
somebody else’s piece of that, on and on 

and on. They each had their own lawyer. 
They all ran into trouble with the city. The 
city came in with an argument that there 
was no way it could be saved because of all 
of the rot. I said, “Okay, I want your best 
inspector. He and I are going underneath 
with ice picks and we’re going to find out 
where that rot is.” And sure enough, none 
of the rot was structural. It was all outside 
stuff. He agreed with that. “Okay, what I 
want is to force the owners to fix it up like 
they’re required to under the law.” Well 
that led to multiple negotiations. We kept 
it open with fallback positions in equity. 
Each lawyer wanted to have a piece of the 
action. So we actually had one lawyer who 
limited the weight of marsupials that a 
tenant could own; limited the size of fish; 
limited the size of birds because that’s 
all there was to negotiate that they could 
charge their clients for. Amazing world. 
We had some degree of success and that 
one is still open, as far as I know. 

The Park-Haviland has graduated. 
I don’t know to what extent it even has 
federal involvement. But I think it is a 
subsidized, profitable, special needs or 
elderly housing that is helping to enrich 
the Schnitzers and provide good quality 
housing to people who would otherwise 
not be able to live there. What happened to 
the original tenants? Well, they disbursed 
into the population. Their cause was 
advanced to some extent. Some of them, 
many of them found suitable replacement 
housing thanks to the attention they got 
from social workers and to some extent 
the attention we were able to get to the 
project by our ability to publicize the 
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issues involved. That’s the kind of work I 
did. I was hired to do it. I did it well. They 
hired the right guy. 

MO: It sounds like you would be 
negotiating with all sorts of different 
parties?

MM: Oh yes, I negotiated with all sorts 
of different parties. I discovered in my life 
it doesn’t matter who you think they are. 
Sit down at the table; find out what they 
want; see what they think about what you 
think and see what you think about what 
they think; see where you get. Ninety-
nine times out of a hundred you move in 
a direction you expected was impossible. 
I encountered that in landlord-tenant 
negotiations every session down there at 
the Legislature. A lot of these cases with 
the agencies that closed nursing homes 
without attention to transfer trauma I 
encountered the same kind of room for 
some progress in all of the areas in which 
I had clients who were special needs 
and repeatedly in jeopardy of being the 
unintended victims of a blindly broad 
regulatory response to perceived issues. A 
common issue.

MO: It sounds like maybe you got a little 
bit involved in bringing political pressure 
to bear on some of these issues?

MM: I saw it as kind of a public issue. 
Although I did have lots of friends in 
the liberal establishment—Vera Katz, 
Gretchen Kafoury, many, many people 
in the legislature, (well not many), a good 

number of people in the Legislature, the 
Kafourys, recently Deborah—there are 
people there that support what I do. But 
I kind of think of it more as raising public 
awareness than bringing some wing of 
some party to bear on the subject. 
 My approach to so-called lobbying 
has always been very different than 
lobbying. Almost always my contact with 
legislators is in committee meetings or in 
work group meetings. I don’t go to their 
offices and talk to them privately. I’ve 
done that maybe twice in the years I’ve 
been here since ’74. Maybe three times, but 
that’s never been my approach because 
I am, after all, a member of the Judicial 
Department. It doesn’t make sense to me 
to talk to them behind anybody’s back. 
Come to the table where we can all hear 
each other. Because it’s the democracy I 
prefer. 

MO: Did you have relationships with 
some of the people in the media then?

MM: Only by accident. There was a 
member of the editorial board who is long 
retired who was also on the Legal Services 
Board. His wife is a lawyer. He was famous 
for wearing a boutonniere. He wrote an 
editorial endorsing me in my first run for 
office. [Robert M. Landauer] Rarely did I 
have any occasion to call him. When I did 
he’d say: “Why are you calling me?” Well 
I just thought since I knew you it would 
be a good idea. He was surprised that I 
would be calling. “Fine I won’t call you 
about such things.” I was asking him for 
advice. One of my opponents was trying 
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to use mudslinging in the campaigning. 
His question is why are you calling me for 
advice? All right, I’ll go elsewhere. 

I knew people at Willamette Week, 
Ellen [Rosenblum]—Ellen’s husband is 
still owner of Willamette Week. 

MO: Oh, I should know this too. 

MM: Elaine can you hear me? (calling to 
staff in another room) She’s not there. If you 
need to know I can give you that. I tended 
to do well getting endorsements when I ran 
for things, which were not determinative. 
I know the owner of the Skanner—there 
are two Black newspapers. 

MO: The Skanner and the [The Portland 
Observer].

MM: I think it is The Skanner. The one that 
has the yearly big thing at the conference 
center, the fundraiser. They award both 
congratulations and financial incentives 
and support for minority students. Bernie 
Foster and [Bobbie] I have a few friends in 
a few places. I don’t tend to think of them 
as resources I use for any purpose. I’m 
secure so far that now that I’m an elected 
judge and judges have incumbent by their 
name on the ballot, I’m fine unless I do 
something horrible. 

The attempt of my opponent in 
my first election to use smearing was to 
suggest that by saying that I had been a 
judge pro-tem I had violated the rules of 
the voter’s pamphlet at the time because 
I wasn’t paid to be a pro-tem at the time. 
That was true, but it was also, at the time, 

completely okay to include it. She was 
concerned that I had listed Director of 
Legal Aid after pro-tem judge, Director of 
Litigation. I had been sitting as a pro-tem 
judge anywhere from once a month to 
six [times] a month. Occasionally I would 
skip a month. I was working real hard 
on it. I did something like two hundred 
motions for summary judgment and I 
wrote opinions on them and so forth. 
Since that, in response to the controversy, 
they decided to add the requirement that 
you have to be paid. To put it there it’s 
got to be something you’re paid for. But 
it wasn’t at the time. She was just doing 
anything she could. 

MO: The distinction between when you 
were doing professional work basically as 
a pro-tem judge even if you weren’t paid.

1982 Election Campaign Tactics 

MM: It had nothing to do with the 
merits. It was the opportunity from a 
political campaign analysis: can you give 
a negative twist to this candidate? That’s 
all that matters. It’s an interesting story. 
That was the primary. Near the end of the 
general election she and I were the only 
survivors—

MO: This is the 1984?

MM: ’82. This was Dorothy Baker. She 
had a then-reporter named Paul Hanson. 
I don’t know if the name means anything 
to you.
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MO: No.

MM: I was in the middle of a few of the 
kinds of cases I described, fighting with 
landlords and the city vs. landlord vs. 
the tenants vs. what’s right. He called 
up, because I was in court—this was 
Legal Aid—did I mind if he did a video 
interview about this. 
 Of course not, I’ll be back in 
about fifteen, twenty minutes. I get back. 
My office is right next to the library at 
Legal Aid. Got the light on. He’s got his 
cameraman. He’s sitting there at the table 
and he says, “Mr. Marcus is this a copy 
of your California arrest record?” [both 
chuckle] 

“Well, Paul, I haven’t seen it before. 
Let me take a look at it. Yes, it appears to 
be a copy of the arrest record from 1961 in 
California.”

 So we talked, and we sparred back 
and forth about that and he was through. 
I thought somehow this seemed a little 
unfair, but it was all true.

MO: This was a videoconference? Who 
were—

MM: It wasn’t a conference. It was a 
video interview with me that he would 
then play on the air. So he was preparing 
this thing to be played on air on the six 
o’clock news. 

MO: Okay.

MM: He played it. Then the most 
amazing thing happened. He played a 

video of himself and he said you might 
wonder why I’m playing this. I wondered 
why I played it too. He went through a lot 
of stuff that I don’t remember. But he said 
something to the effect that after talking to 
Michael I decided that if I had been where 
he had been in 1969 I would have gone to 
the streets as he did. 
 Wow. Cool. What’s that all about? 
First he got it wrong what it was we 
had been about. One incident was at the 
Atomic Energy Commission. The other 
was involving anti-Viet Nam War, which 
was a little bit later. He equated the two 
because he wasn’t thinking much. So he 
got things a little screwy. 
 But that was the most amazing thing 
I’d ever seen. I then learned several things. 
First of all, that Blake Ramsey was a friend 
of the woman who was his significant 
other and somehow was instrumental in 
getting him to do this. She denied having 
anything—no this was not Blake Ramsey. 
Blake Ramsey was much later. The judge 
who beat me, [Dorothy Baker]

MO: In that ’82 race?

MM: ’82 election. Yes. I don’t know if she 
worked on him directly or indirectly. She 
kept selling this story all around and this 
is the only place she could sell it. Nobody 
else thought it worth running.

MO: The story of your arrest record you 
mean?

MM: Yes because it was so obviously a 
cheap shot. She denied it vociferously to 



48      Marcus, Recording Three

even her best friends in her camp until 
after the election was over. Thereafter she 
conceded that she lied about that and she 
really had accomplished this wonderful 
achievement. Dorothy Baker is the judge 
in question. 
 I also learned what this guy named 
Paul Hanson lost as a result of that. The 
woman who was his significant other 
kicked him out that night and that was 
the end of their relationship. Secondly, it 
took a little while, but he lost his career 
as a journalist, completely, as a result of 
this. Third, he kept referring to my felony 
convictions to people. I don’t have any 
felony convictions. That wasn’t a felony at 
all. That’s important to some people. These 
are misdemeanors. I think somebody 
finally got to him that maybe he ought to 
fix that. But those are the interesting little 
wrinkles on that end of the story; do you 
know anybody in journalism?

MO: Sure. You said that he had played 
the clip from you being confronted with 
your record?

MM: Yes.

MO: But then you said that he had then 
come on camera himself?

MM: Separately. Because I didn’t know 
he did that until I watched. He didn’t film 
it at the same time. 

MO: But it almost made it sound like he 
was questioning whether it was legitimate 
to bring this up himself. 

MM: It was the most bizarre—it 
still remains the most bizarre piece of 
photojournalism that I can remember 
seeing anywhere. I’ve never seen that 
before.

MO: That sounds like ambush 
journalism.

MM: Well, that’s not so unusual. It’s the 
reporter having misgivings on camera 
about having run it. That’s what unique.
 
MO: Yes.

MM: Very weird.

MO: Misgivings on camera but then 
continuing to cite it later.

MM: To friends, yes.

MO: Let me bring you back a little bit.

MM: Sure, bring me back. It’s always 
good to come back. [both chuckle]

MO: Did you know anything about 
Oregon or Portland before coming up 
here? Or was this your first time in the 
state?

MM: We had come up in 1980 or so just 
to scope it out. Michaela used to live here, 
visit some of her former home areas. We 
had been around primarily in the areas 
that were attractive which would be parks 
and campgrounds and the coast so didn’t 
learn a great deal about political or cultural 



     Marcus, Recording Three     49

characteristics, which were still quite a bit 
in drift if you look between then and now. 
Things have changed tremendously. I’ve 
been here for most of that. So I had some 
contact with Oregon but not much. 

MO: [Recording stops, then resumes]—
Ellen Rosenblum?

M: Ellen Rosenblum, who is a neighbor 
who I’ve known since before either of us 
were judges. I think I was a judge before 
she was a judge. I’m not sure. 

MO: She was the judge that you referred 
to at the Court of Appeals? 

MM: Yes, she’s at the Court of Appeals 
and also married to the owner of 
Willamette Week. Ellen Rosenblum. Let’s 
see. [low background talking by Marcus] E-L-
L-E-N R-O-S-E-N-B-L-U-M. Now, another 
member of the Court of Appeals is Judge 
Rex Armstrong who is the spouse of Judge 
[Leslie] Roberts on our bench, whatever 
that’s worth. I see him from time to time. 
He comes to most local events that involve 
the trial judges. Okay, so, we’ve got Ellen 
Rosenblum. 

I still need to get the article about 
the tactics behind Furman. This was an 
article published in 1973, which is—if 
you’ve got to look it up—it seems to 
describe the strategy. I haven’t read this 
article; didn’t know it existed. According 
to Google I’m cited in it, but I don’t know 
because I have to pay to get beyond the 
first page. Let me just print this page. It will 
have it everything you need on it. [copying 

article] The most significant lawyer from 
my point of view, but not mentioned here 
was known as Tony Amsterdam, Anthony 
Amsterdam. Then of, I think, University 
of Pennsylvania. Furman was the U.S. 
Supreme Court case. Okay, so what else do 
we have here? I find myself increasingly 
using Google Desktop. It’s amazing what 
I can’t find without it.

Death Penalty Cases

MM: Death penalty cases: one was the 
United States Supreme Court case. Furman 
v. Georgia. The California Supreme Court 
case was The People of the State [of California] 
v. Anderson. [sound quality of Judge Marcus 
diminishes] It had brief impacts on the 
progress of capital punishment. I can give 
you this for what it’s worth for now just as 
a place keeper. The significant thing for me 
was that I think you’ll find it actually. You 
have the piece I wrote for the American 
Law Institute [ALI], don’t you?

MO: Is that the big article? No, that’s the 
California Law Review article.

MM: That’s a big article. 

MO: I probably have it. I may not have it 
in my folder here. 

MM: [working at his computer] I’ll get it for 
you. This is endnote twenty-three. It was 
with this footnote that I was attempting to 
gain some credibility with ALI members 
who are anti-death penalty because I don’t 
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think that’s the camp I’ve got to worry 
about. Once they know who I am— 

Again, the tactical reason was to do a 
couple things. I felt the need in writing this 
since I’ve been the outcast all the time to 
establish some credibility in terms of having 
published, having some accomplishments 
that would ring as worthy of some respect 
in that community. Not because I think 
that’s how you ought to judge somebody. I 
think that’s how they judge people. I’d find 
a place: “Oh, by the way, you like Furman 
v. Georgia? Here was my role in that forty 
years ago, or whatever it was.” A couple 
other places I showed them some examples 
where they couldn’t just keep pushing me 
aside as somehow from another planet. I’m 
from the same planet. That’s what that’s 
for. Does it mention Amsterdam in there? 

MO: Yes. 

MM: Tony Amsterdam. I told Tony: 
“You’re putting all your eggs in there. It’s 
become a so rarely used basket. It’s a terrible 
mistake. We’ve talked about this. I’m this 
thirty-one year old youngster and you’re 
this well-seasoned expert. I’m telling you 
you’re missing the pendulum.” God was I 
right. It was such a terrible failure. I would 
much prefer to have been dead wrong. I 
surely wasn’t. It was something else along 
the same lines that I felt unfortunately right 
about. So I told you all that stuff before. But 
that’s a convenient source to all those cites. 

MO: Well great, thanks. 

 [End of Recording Three]

Housing Authority of San Francisco

MO: We are on tape today with Judge 
Michael Marcus on June 7, 2010, and 
continuing his oral history. Judge 
Marcus, last time you told me a little bit 
about your cases with landlord-tenant 
relations and other things from your time 
here. They call it Legal Aid in Portland?

MM: They call it Legal Aid in Portland 
and in San Francisco it was Legal Services, 
at the time. 

MO: You said at one point in the 
interview a lot of your clients were the 
unintended victims of blindly broad 
regulatory responses to perceived 
problems. Do you have any specific 
examples of the kind of thing you’re 
talking about?

MM: Since I’ve just been staring at 
your email for awhile while you’ve been 
setting up, I was about to answer the 
question no, but I can give you some 
newer ones. 
 One did come to mind and it had 
to do with the Housing Authority of San 
Francisco and its approach to domestic 
violence. Essentially, in order to protect 
the community from domestic violence 
it adopted a policy evicting victims of 
domestic violence, which, of course, 
seemed to me at least to be burdening 
the victim rather than addressing the 
problem. I think it fits unintended victims 
of blindly broad regulatory responses. 
So that’s one example. 
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 The more current example, which 
was not legal aid but here, was a horrible 
case involving a mother who used her 
children for sex for sale in return for 
drugs. Her oldest daughter was horrified 
that she would be prevented from 
visiting her mother in prison because of 
the broad policy of no contact with the 
victim. She was approaching adulthood 
and thought she ought to have some say 
in the matter. Of course, nobody looked 
into the therapeutics of it; nobody 
consulted a doctor. But you run into this 
kind of broad brush all the time. At Legal 
Aid we saw a lot of people hit by broad 
brushes.

MO: Mm-hmm. How was that case 
resolved? Was it resolved? Did the 
daughter get any satisfaction?

MM: No. It was an ongoing controversy 
with]the Department of Corrections. Since 
I have no jurisdiction once the defendant 
is in prison, there was at least some hint 
from the Department of Corrections that 
there was some criminality involved in 
the ongoing involvement of the oldest 
daughter. I don’t know if that’s so.

MO: I see. The other thing we talked 
about last time was your first race for the 
judge’s position. 

MM: Yes.

MO: You lost that race.

MM: Yes I did.

Political Endorsements

MO: I noticed from some of the 
campaign literature that you published at 
the time, you had quite a few impressive 
endorsements.

MM: Yes. I thought so. [both chuckle]

MO: I guess a couple names that you 
mentioned in the course of the interview 
last time in terms of friends that you had 
in the political arena here. One was Vera 
Katz, and then maybe more than one of 
the Kafourys. I wonder if you could tell 
me, maybe starting with Vera Katz, what 
kind of relationship you had with her and 
what sorts of interactions you had?

MM: I met Vera when I first went to the 
legislature and I think sometime during 
the years that I did lobbying for poor 
people, tenants, nursing home recipients 
and so forth. Vera was the Speaker of the 
House as I recall. We certainly worked a 
lot on landlord-tenant stuff. She was very 
interested in landlord-tenant stuff. When 
she heard I was running she offered me 
her whole list of supporters. She said: 
z’here! See if this will help.” I thought: 
“Wow!” I was quite grateful, and I still 
lost. It was a close election. Dorothy used 
a very interesting—I told you about Paul 
Hanson and  I don’t really think that—it 
could be the one reason I lost the election. 
I never really believed it. I think what 
was going on at that time, since there 
was no incumbent in the election, at that 
time women had a thirty-five percent 
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advantage by gender I was told by one of 
the many people I talked to to learn about 
running. That could be. Dorothy had 
some support too. She won the election. 
My continued slogan was she won fair 
and square in spite of her best efforts. 

MO: It sounded like Hanson then was 
acting to help her in her election bid.

MM: Oh, no question in my mind. 

MO: Do you think that she was aware of 
his tactics?

MM: Yes. [tentatively] People who were 
curious about that and reporting to me 
reported over and over again that she 
kept denying any and all notice of it until 
after the election. Then a District Attorney 
reported that Dorothy conceded that she 
had been lying about all of that until the 
election. And that indeed she was trying 
to get everybody she could approach 
as a reporter to do it and Paul was the 
only one who would go with it. These 
are all secondhand. I have no doubt that 
Dorothy was responsible for it. My doubt 
is whether it really made the difference. It 
was a very close election. 

MO: In that case maybe it did make a 
difference.

MM: Maybe it did. But when we were 
finally on the bench together we worked 
together from time-to-time. People asked 
me how she was doing with the DISP 
program [DUII Intensive Supervision 

Program], which is the first treatment 
court here that dealt with driving under 
the influence of intoxicants. I knew, 
everybody knew, that Dorothy had a 
personality, which didn’t work for some 
people and an approach and a style. But 
it really worked well for a big hunk of 
the cohort. I really believe that in spite of 
whatever other things may be going on 
with Dorothy, she was saving more lives 
than any other judge on the bench because 
of the way she was handling this group of 
people. I still believe that. It was a very 
effective treatment court. 
 We have treatment courts that may 
be more effective because they are more 
widely approachable depending on the 
variety of offenders. But still, they are 
very much governed by the personality 
and the attitudes of the judge. We need 
to improve our technology in treatment 
courts by understanding the variations 
among people. There are good sources of 
information about that we can improve. 

Carpentry Skills & SRO Repairs

MO: This is actually a footnote from 
before the time you ran, or maybe around 
the time. I’m not sure. But there’s a photo 
of you from an issue of the Oregonian 
roughly in that era with a tool belt on and 
maybe a hammer in your hand. You were 
assisting, apparently, in rehabbing one of 
the rental properties. 

MM: I think that may not have been the 
Oregonian but another smaller paper. You 
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have it. I don’t remember for sure. It was 
part of a volunteer effort to help fix up 
one of the residential SRO (Single Room 
Occupancy) low income housing in Old 
Town. It was one of the agency hotels that 
needed repairs. We wanted repairs rather 
than evictions. We would work on all 
sorts of things, yes. There was a squad of 
people out doing that. 

MO: Do you have carpentry skills from 
earlier experiences?

MM: Yes. I had carpenter skills from 
early on. I did a lot of the rehab of the 
house that we’ve lived in since 1978, 
which needed a great deal of work. I’ve 
built stairs and balustrades and framing 
and flooring and roofing. I’ve done just 
about every kind of house building-type 
roof work and carpentry.

MO: So you were an actual productive 
worker on this project and that wasn’t just 
a photo opportunity.

MM: It was not just a photo op. I don’t 
know how much good I did in the long 
run because a lot of the problems needed 
heavier responses than we could bring as 
volunteers. Some of the cast iron sewage 
had to be dealt with by rerouting the 
cast iron pipe because it had somehow 
managed to get an uphill where it didn’t 
need an uphill. You don’t fix that by 
routing it out. You’ve got to figure out 
where it needs to be lowered or raised. I 
did that sort of thing in our house. I did 
work with lead seal and cast iron pipe. 

I’ve done quite a range of maintenance 
tasks: plumbing, electrical at our house. I 
had to rewire the entire house and I got it 
passed and certified. 

MO: Wow! That’s impressive. It passed 
inspection. Another question I had about 
your campaign in ’82. You were still 
working at Legal Aid at that time?

MM: Yes.

Appeal of Becoming a Judge

MO: What was it that appealed to you 
about being a judge as opposed to being a 
legal aid lawyer?

MM: First, I want to make it clear that 
whenever I did something that was 
campaigning I would do it not with Legal 
Aid material or time. I’d do it on my own 
time during vacation, for example, or 
leave. What continued to attract me, both 
in the legislative sessions that I attended 
and what I saw in court, was that the 
adversarial combat was not the most 
productive way of fundamental change. 
 I also kept seeing examples of 
judicial performance which made it 
abundantly clear to me that I could do this 
job well. Better than some examples that 
I saw that were shameful. I had a judge 
lose patience with an argument, throw up 
his hands and walk out of the courtroom 
before the hearing was over. “I’m sick of 
this tripe! Let’s dismiss it!” [loud character 
voice] Because transcripts in these days 
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each judge had their own reporter, the 
loyal reporter said: [some disruption in 
interview—papers or something] “I’ll tell 
you I’m getting tired of the whole thing. 
Let’s dismiss it.” That was sanitized and 
this was given to me by Legal Aid at my 
retirement event when I was finally voted 
to the bench in 1990. 

I’d seen behavior by judges that 
I thought was completely unacceptable. 
I’ve seen judges do things that to this day 
strike me as impeachable. In one of the 
many phases of the landlord-tenant case 
there was a judge who I was particularly 
fond of because he looked like my dad. 
But he did say, by the way, that he and 
our opponent landlord had served on the 
same boat or something in WWII, but he 
wouldn’t hold that against us. I was co-
counseling with an experienced plaintiff’s 
trial lawyer and we got a fairly nice 
verdict in favor of the plaintiff. This guy, 
this judge, on the landlord’s motion for 
new trial just threw it all out! There’s no 
room for doubt in my mind that it was his 
personal preference that guided his choice 
in whether to grant a new trial. 

That again is, in my view in the 
realm of judicial values—completely 
out of bounds—so out of bounds that 
the appellate courts reversed him and 
reinstated the judgment. Eventually, 
under the judgment, the law firm’s 
building was sold to satisfy the judgment. 
But there’s twenty-one pieces of recorded 
litigation involved in that dispute. 

Having seen enough judges do 
things badly enough, having been drawn 
so heavily to the non-adversarial—let us 

reason, find out what’s the right approach 
to a dispute—seemed like I should do 
it. I had years before moving from San 
Francisco I was chauffeuring temporarily, 
a disabled woman who was responsible 
for pro-tems in California while I was 
clerking for a California Supreme Court 
Justice. For two weeks I’d drive her to and 
from home. She was constantly pitching 
to me that I should become a judge. The 
plausibility took root, but that was in 
1969-70, but eventually it came to root. In 
1980, I thought yes, I better start trying 
this and I finally got here in 1990. 

MO: In-between time you had lost 
another election is that right?

MM: Yes. There was a short election 
with [William C.] Snauffer who was a 
well-respected District Court judge who 
ran for a Circuit Court position that 
opened up so close to the election that 
there wasn’t enough time to get into the 
voter’s pamphlet. It was a very friendly 
competition. Leslie Roberts was also in 
that race. It was so close to the election that 
it was not a runoff. It was just the highest 
vote. He came out with the highest vote 
and he was elected to the Circuit Court. 
That was friendly. In fact, I got him 
signatures. You had to get on by signature. 
Isn’t Judge Snauffer also running? Yes, 
yes! Get him over here. Here, do you want 
to sign? That sort of thing.

MO: That’s pretty friendly.

MM: Very friendly. He’s of course retired. 
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Greg Kafoury Friendship

MO: I started to ask you earlier about 
some of the people who endorsed you the 
first time, or at least some of the people 
that you had contact with in the political 
arena. The Kafourys you mentioned as 
well.

MM: Greg Kafoury and I became, and 
remain, close friends. His office was 
literally across the street from my Legal 
Aid office. He got involved in the Warde 
Erwin stuff and we were co-counsel on the 
major case there for years. He introduced 
me to the Lebanese Restaurant that was 
known as Abu Karim and we ate there 
almost every day for years and years and 
years. 

MO: So you were pretty good friends 
with him?

MM: Yes. And we still are. Since then 
it’s typically maybe once a month or 
a little less than that. He’s been trying 
to get together. We’ve had a couple of 
weekend meals. My condition is such 
that I’m not able to go out to lunches. It 
may happen so if you drop in and I’m up 
to it then we can go out and get a burrito 
or something. He called me this weekend 
to see if I would help him polish some 
brass. He looks at me as the handy guy. 
I knew it was an attempt to try and come 
over. I just wasn’t up to it. I just needed 
to go back to bed to sleep. It interferes but 
we’re close friends. 

MO: I guess with some of the other 
Kafourys also you’ve—

MM: I’ve certainly known and related 
to Ivan Kafoury the sport guy, Stephen 
Kafoury the smart guy, professor type. 
Gretchen Kafoury, who is the ex, she’s one 
of the people who sent me a letter. I have 
this bag of letters I carry around. I’ve got 
to find the occasion to respond to them all. 
To talk of them as political allies I didn’t 
have political issues except very few in 
Legal Aid having to do with agencies 
that served mentally ill or poor children, 
juveniles. We were always on the same 
side of such things when we were before 
the Commission or Council, or what not, 
or the legislature. Now of course we have 
a new generation of Kafourys in power 
and that’s good because they’re all good 
people, good values. 

Appointment to the Bench

MO: That didn’t save you from running 
for election, but you were appointed in 
March of ’89 by Neil Goldschmidt? I’ve 
got the date here somewhere. It must 
have been ’89 or ’90.

MM: Yes I was appointed.

MO: Then you had to run just a couple 
months after that. 

MM: I was appointed into a contested 
election. The way the appointment works 
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is you are appointed but whenever you’re 
appointed you have to run in the next 
general election. Basically, it’s a kind 
of supercharged nomination because 
it makes you the incumbent, which is 
an interesting wrinkle on democracy 
in Oregon. I like to justify it as a small 
nod towards the need for independence 
because judges, to do their jobs on not so 
rare occasions, have to do things which are 
inherently unpopular. If your judge can’t 
do that your judge can’t enforce those 
basic rights which have to exist in order 
to protect minority politics, minorities 
of other sorts, against oppression by the 
majority, which is fatal to democracy 
because if the major view can prohibit all 
others, views cannot improve, develop, 
evolve and that’s what makes democracy 
viable. It doesn’t necessarily make it ideal, 
but it makes it viable.

MO: It almost seems like judges are 
hauled into political battles more often 
now; that they’re targeted by groups more 
often than they used to be. 

MM: There certainly are more organized 
anti-judge efforts than there have been in 
the past and most of them exist on the 
Internet. Occasionally you’ll see people 
standing outside the courthouse holding 
up a sign that they’ve got a gripe with 
a particular judge. I don’t know that 
judges—well, judges for the most part are 
the best-spirited public servants you’d 
want, among the best, because they want 
the best outcome. They want the result to 

be fair. They want rules of law to apply. 
We are opposed to any kind of corruption, 
distortion due to special interests and 
so forth. That’s easy to take for granted 
because it is so different than most other 
politics and most other realities. So judges 
may not know always what the best thing 
to do is but they certainly seek the best 
result. 

MO: Have you been targeted in any of 
your election bids in that way? Where 
someone is upset by a decision? 

MM: No. There are a couple of reasons. 
I don’t think there were any gripes about 
any of the decisions I made as a pro-
tem, which were available for Dorothy’s 
campaign. I was the only one that had 
served as a pro-tem judge, but I wasn’t 
running as a judge. I did say occupation: 
pro-tem District Court judge, Director of 
Litigation Legal Aid Service. In the first 
phase, in the primary, she filed complaints 
with the election division for a false claim 
that I was a pro-tem judge. That was not a 
legitimate claim but it was perfectly timed. 
They’ve changed the rules now so that 
you have to receive a substantial portion 
of your income from that source. It wasn’t 
so then. It was sort of a later development 
in the rules. This was obviously coming 
from the opponent. 

But there was no attack coming 
from any litigant. I may not remember 
perfectly. The only thing I can think of 
that was arguably based on the outcome 
in my job was in sentencing. It had to do 
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with a group of defendants who were 
charged with riot and assault in a brawl 
that broke out between gang members 
and off-duty cops who were known to 
each other outside the Greek Cusina, 
years ago. Most of them pleaded out. One 
of them asked for a jury trial. I convicted 
him of one of a lesser offenses because 
I wasn’t convinced that there was an 
element proved beyond a reasonable 
doubt that would take it to a felony so 
he had a misdemeanor against him. The 
other co-defendant who demanded a jury 
trial was Jerrin Hickman who was more 
recently charged and convicted of murder 
at the turn of the year you may recall. He 
was very proud to have defended himself 
successfully in front of a jury trial. 

The Oregonian wrote an editorial 
saying we shouldn’t slap people on the 
wrist. We should sentence them in a way 
that sends a message that attacks on our 
police force will not be accepted, something 
like that. I realized I had reached maturity 
as a judge. I said: “I’m not intimidated by 
this. I’m not even fearful. I am joyful that 
I now have essentially the right to write a 
response.” So I wrote a response, which 
was intended to be entitled, “Sentence 
For Safety Not for Show.” Now the one 
rule in the Oregonian is somebody gets to 
write the headline. Nobody gets to touch 
the headline that person writes. You may 
have noticed my cancer, brain tumor, the 
story that was printed obviously had the 
impact of the headline writer which is 
“Judge May be Under Sentence of Death,” 
which was a great headline! [both laugh] 

But the online headline was something 
like “Judge Marvelous In Spite of 
something or other.” In terms of headlines 
the “sentence of death” was much more 
catchy. Anyway, he said something like 
“Sentence for Safety Not For Message.” It 
completely missed the point! 

But the response was a response: 
look, here’s what happened—the guy 
who got off, different facts, different part 
of the brawl. Guy who was convicted 
by me convicted of the offense that 
was legitimate. The evidence wouldn’t 
support the higher level. I could send 
him to prison for six more months or 
I could do what I did. In my view the 
choice is what is most likely to prevent 
him from doing harm in the future. 
That’s the way I approach my sentencing. 
Now, if you disagree that that’s how I 
did it, fine. But don’t tell me that I’m 
supposed to sentence for show. That’s 
not the job of sentencing. Sentencing is 
for accomplishing something. It was that 
kind of piece. I may have given it to you. 
I can easily retrieve it for you. Oddly 
enough, none of my usual respondents 
responded with disagreements. Several 
people said yes, right on. So I thought 
it was an educational opportunity. I 
thought it certainly didn’t seem to hurt 
me anyway.

MO: Neil Goldschmidt appointed you. 
Had you had much contact with Gold-
schmidt before he was mayor?

MM: [pause] No. I certainly was 
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not a close friend of Neil’s. I didn’t 
know where he lived. [pause] I seem 
to remember on one or two occasions 
directly opposing his position on 
something before somebody whether 
it was the legislature or some other 
place, just testifying. No connection 
to Neil except I think I had applied 
several times when he was governor, 
but I’m not even sure of that. Each time 
I applied and was rejected I’d get a call 
from Cory Streisinger who was then his 
legal counsel. When I got appointed by 
him—normally the procedure was if the 
governor appoints you he calls you. He 
says: “I’m happy to report.” I got a call 
from Cory. I said okay, I’m used to this. 
“Hi Cory!”

He said, “Hi! You have a campaign 
committee ready to go?’

I said, “What are you talking 
about?” [chuckling] 

“You’re appointed.”
I was surprised because he didn’t 

call. My honest belief about what 
happened, although it’s just a belief, 
when he elevated the judge that he 
appointed to the District Court to the 
Circuit Court who is now retired, who 
had been the most highly decorated 
black Vietnam veteran. A big guy. I’m 
terrible at names and I can picture him. 

MO: He was also a candidate?

MM: He became a federal judge.

MO: Oh, you mean. Ancer Haggerty. 

MM: Ancer Haggerty indeed! Ancer 
Haggerty was very close to Neil. Ancer 
was appointed by Neil to the Circuit 
Court when the Circuit Court position 
opened, ignoring the bar’s participation 
in a preferential poll and so forth. The 
bar dumped a lot of criticism on Neil 
for bypassing the process. So when his 
position then opened on the District Court, 
I think it was then Department 12, the bar 
did a preference poll. I won the preference 
poll and Neil let Cory appointment me. 
Basically he was throwing a bone to 
the bar about a position that he didn’t 
think mattered much. I don’t regard it 
as a particularly intimate assessment 
of my qualifications. I think he, frankly, 
regarded me as obviously qualified. 

I had talked to Neil Goldschmidt 
when he was mayor, as I recall. I was 
very impressed that he was taking such 
careful notes of the things I was saying. 
It had to do with a housing issue. I hope 
I am not scrambling people in my mind. 
I was very impressed until I noticed that 
the little wastepaper basket next to the 
table was filled with the notes he had so 
carefully taken from the last person he 
had been speaking with. [both chuckle] I 
always carried that as a footnote in my 
notion of Neil Goldschmidt, a very clever 
politician. But he should have put the 
notes in a wastepaper basket less visible 
to the interviewee. 

MO: He made a little mistake there. 

MM: The middle of nowhere. 
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Bar Poll & Endorsements

 MO: Now you won that bar poll so 
obviously you were popular among 
attorneys. 

MM: I think that came because I spent so 
many of my legal aid vacation days pro-
temming. A lot of pro-temming down here 
was in summary judgment motions. Some 
of it was normal District Court work. The 
line between District and Circuit Court 
had already been erased largely by Judge 
[Donald] Londer because he saw a useful 
use of the judicial energy that way. Yes 
there were some District Court judges 
who probably shouldn’t be Circuit Court 
judges or District judges for that matter. 
But that didn’t distinguish the body from 
all the Circuit judges either, as I think 
back then, was Judge Londer’s view. 
 In any case, I issued something like 
two hundred written opinions over the 
course of ten years in pro-tem summary 
judgment decisions demonstrating an 
ability and interest in understanding 
the arguments, in solid logic, and taking 
things very carefully and intensely. It 
couldn’t be my looks! It couldn’t be my 
behavior, though I certainly was no tyrant 
in the courtroom. But it got me first place. 
I’m certain that’s the only reason Neil 
appointed me. He would have appointed 
anybody he didn’t have a dislike for. 

MO: Who managed to win the bar poll?

MM: Yes, who won the bar poll. In fact, 

anyone he didn’t have more than a slight 
dislike for. [both chuckle]

MO: I’ve seen some pictures from that era 
and I’m not so sure about your assertion 
that it certainly couldn’t have been your 
looks. 

MM: Oh, well.

MO: Some names on that first run, the 
founding committee I guess back to your 
candidacy. Were those people all close 
to you? People like Barnes Ellis, George 
Fraser, Dean Gisvold, and Bernard Jolles? 

MM: These were just people who were 
willing to lend me their names. 

MO: What about Don Marmaduke or 
Hardy Myers or Eldon Rosenthal? 

MM: Eldon was more—not that they 
worked harder—Eldon and Marmaduke 
were both much more familiar, at least I 
thought they were much more familiar 
with my work as a legal aid lawyer and 
with the governance of Legal Aid. Who 
was the third?

MO: Hardy Myers.

MM: Hardy was much more political, 
more of a traditional endorser. 

MO: A couple more names, which I didn’t 
recognize were John Ryan and Noreen 
Saltveit. 
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MM: Saltveit? Hundreds of names.

MO: Hundreds. I was just looking at this 
first committee, the founding committee.

MM: Oh.

MO: And also your steering committee.

MM: The steering committee was 
people who were very much involved 
in the work. Anna Callahan was a Legal 
Aid lawyer. Nancy Chally was closely 
connected to Legal Aid. Phoebe Freidman 
was a legal assistant. Greg Kafoury, a 
close friend; Michael Mason another 
Legal Aid lawyer; Keith Petzold, Sr. was 
actually the hired PR guy; Ruth Roth 
was a working volunteer; Alice Stuckey 
also connected with the Legal Aid Senior 
Program and a hard worker. Those were 
real working people, really worked on 
the campaign. John Ryan is a well-known 
leader of the plaintiff’s bar. Noreen 
Saltveit [is] another well-known member 
of the bar. So these people—Barnes Ellis, 
George Fraser, Dean Gisvold, Bernard 
Jolles, Don Marmaduke, Hardy Myers, 
Eldon Rosenthal, John Ryan and Noreen 
Saltveit are all selected because they 
are prominent, well-known members 
of various segments of the bar. And, of 
course, that they’re willing to endorse. 

MO: Sure. The workers were the 
steering committee and a lot of those 
came from Legal Aid?

MM: Well, yes. Gregory, of course, did 
not come from Legal Aid.

MO: But was a good friend.

MM: Yes.

MO: The Oregonian endorsed you in 
the ’90 election and maybe earlier too. 
So obviously their editorial board must 
have thought highly of you at the time. 
Did you have contacts?

MM: There was a member of the Legal 
Aid Board of Directors—I’m so bad 
at names—who was familiar with my 
work. [Robert M. Landauer] I don’t think 
he was a member of the Oregonian board 
but he was for years one of the major 
editorial editors. I remember when I got 
into some trouble and called him. He 
said: “Why are you calling me?” He had 
strict journalistic boundaries. I thought 
cool, I can understand that. I wish I 
could remember his name. His wife was 
a lawyer. A short guy who always wore 
a flower in his buttonhole.

MO: Boutonniere? 

MM: Boutonniere, there you go. 
Wonderful guy and I always liked his 
editorials even before he wrote that.

MO: Even before it counted! [laughing]

MM: Yes.
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Edgefield Manor Case

MO: Then some of your endorsers maybe 
again they were just lending their names. 
But some of them were well-known in the 
legal community like George Joseph. 

MM: George Joseph was the county 
attorney who was my opponent in the 
Edgefield Manor case.7 Getting well-known 
opponents to endorse you is nice, if anybody 
notices. George was well-respected.

MO: He worked in [George] Van Hoom-
issen’s District Attorney’s Office early on.

MM: Perhaps. And of course became a 
Court of Appeals judge. 

MO: Right. You mentioned a county 
case, was it the Edgefield case? But there 
was some case where you actually sued 
Don Clark?6 
 
MM: Yes. He represented Don Clark and 
the county. 

MO: I think he went on to become county 
council or maybe in that office anyway.

MM: I think George was my opponent 
throughout that litigation, primary 
opponent. 

MO: Among your endorsements in 1990 
was Don Clark.I assume he lost the legal 
battle?

MM: No he didn’t lose the battle. The 

battle became an indefinite standoff and 
a device for avoiding the political heat 
associated with transfer trauma for years, 
although I never won anything from a 
court. My biggest victory was for them 
to reverse their decision affirming the 
local federal District Court on grounds 
of mootness. As I pointed out to the U.S. 
Court of Appeals the opinion that they just 
wrote gave infirm, nursing home patients, 
the worst set of rights of any category 
of people in the United States including 
felons. 
 And you did it in a moot case. I got 
one judge to switch: “That’s right. It’s a 
moot case.” That was my victory! But it 
delayed the closure, for better or worse, 
of Edgefield for many years. But Don and 
I worked together in housing issues after 
he was the Chair of the Commission. Yes, 
I mean, tried, and he said, yes. 

Campaign Endorsements

MO: Circuit Court Judge Linda Bergman 
was a supporter? 

MM: Yes. At the time she lived a couple 
of blocks away in our neighborhood. She’s 
moved long ago since.

MO: Stephen Walker was also a name on 
the endorsement list. 

MM: Steve Walker was a judge and has 
been retired now for a few years.

MO: Was he somebody you knew well?
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MM: I appeared in front of him enough. 
The truth about this will-you-let-me-use-
your-name is that the standard supplied 
by the people who answered yes or no 
varied tremendously. Some people are 
so light with it that they’ll say yes to 
everybody and you’ll find that their name 
is on everybody’s list. Some will say no to 
everybody for fear of offending anybody 
because they don’t know everybody who 
might be running. Some will be careful 
and screening and make a judgment. You 
can’t tell by looking at the name unless 
you know the people, which I learned by 
looking for names. That’s just the reality 
of the endorsement world. 

MO: You also had a couple of 
organizations on the list and I assume this 
must have stemmed from your work in 
Legal Aid. But the Right to Privacy PAC; 
that’s not necessarily Legal Aid I guess. 

MM: That’s not Legal Aid, but it’s people 
familiar with my work. 

MO: And understood.

MM: And figured they’d rather have me 
than my opponent on the bench. [laughs]  
MO: But the Multi-Family Housing 
Council?

MM: That was the big shock to my 
opponent who was Blake Ramsey! Blake 
Ramsey presumably knew I had been 
representing tenants and Multi-Family 
Housing Council was the opponent in 
the legislature all the time. For years we’d 

be across the table from each other. She 
assumed she would have that obvious 
endorsement. I thought I’m certainly 
going to give it a try because over the 
years I was able to work out negotiated 
resolutions to problems that arose. 
 Usually landlords would bring 
problems and tenants might bring some 
problems. Some questions were simply 
off the table like rent control or good-
cause eviction. Politically these seemed 
to be completely unattainable. I’d say 
they still are only in real economic crisis 
times, the sort of thing that happened 
with the federal legislation that deals 
with foreclosure and military service. 
But putting those things aside, we were 
able to reach results because I could find 
ways that would minimize the risk of 
harm to either side. 

I thought I might as well give 
it a try. The person I worked with 
most frequently as the contact, Emily 
Greenleaf, I think was her name, and 
I spent lots of time talking about such 
things. I appeared as a candidate and 
answered their questions. Then Blake 
Ramsey appeared as a candidate and 
answered their questions and they 
endorsed me! I was delighted because 
this was an endorsement which I 
valued very highly because it was 
from a respectful opponent and that’s 
worth dozens of endorsements from 
‘of course’! I’m sure it surprised Blake 
tremendously. 

MO: It sounds like it would have. Then 
I’m not sure any of the Oregon State 
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Bar leading members’ category—you 
already mentioned Don Marmaduke 
and Leslie Roberts as people that were 
willing to give you an endorsement. But 
you weren’t particularly close to either 
of them. What about Jake Tanzer?

MM: Same thing.

MO: Same thing, okay. 

MM: Is he the one who told me to kick a 
can around? Was he the county counsel 
at one point who then became Court 
of Appeal judge and then resigned for 
private practice? Or am I confusing him 
with someone else? 

MO: I’m not sure if Tanzer was ever 
a county councilor but he might have 
been. 

MM: Anyway. These are names you go 
and look for because you hope they’ll 
impress people who’ll read them and 
who will say yes or may say yes. It’s the 
way elections are run. 

MO: Obviously you won the election. 
Was it a close election?
MM: It was a solid win. 

MO: You continued to do your Legal 
Aid job after losing the first race? 

MM: Yes. 

MO: Then you had to retire from your 
Legal Aid job. 

MM: Upon becoming a judge, yes. 

MO: Did you have any regrets about 
leaving that work behind?

MM: Not really. The difficulty of 
advocacy as opposed to resolution 
through some other mechanism had 
been growing. I certainly enjoyed my 
colleagues and was very pleased, very 
fortunate to have the kinds of people that 
I had to work with. But I had long sought 
the judgeship so I got what I was hoping 
to get.

First Cases As A Judge

MO: What were your first experiences 
as a judge like? Were there any surprises?

MM: Not really because I had been doing 
enough pro-tem work both on the civil 
and complex side, in summary judgment 
and as the fill-in District Court judge side 
at various times during that ten years of 
pro-tem service. I’d already done every 
kind of case. I’d done jury trials, and, 
well I hadn’t done murder cases. There 
was nothing really new that I recall. I’ve 
got notes from ’91 on and they were just 
cases. Most of the notes are in criminal 
cases, but there are all sorts of other cases. 
So, short answer: no surprises. But that 
isn’t to say nothing new because there’s 
always something new. Neil said, I can 
hit the ground running and that was 
true because I’d done enough of virtually 
every kind of judicial function. 
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The release decision that I 
mentioned in that YouTube piece to the 
legislature is one that stands out in my 
mind though because I made a routine 
release decision and then read that the 
guy I released beat up a mom and pop 
in a convenience store the day after I 
released him. I felt awful. That sort of relit 
the fuse in my continually burning: Can’t 
we be smarter folks? Can’t we have more 
information available when we should 
have it? Because the newspapers had the 
information before I had it. If I had had 
access to the newspaper’s information I 
would not have released the guy because 
he had pending robbery charges and 
warrants and so forth. My release, of 
course, was only on the case that was 
pending, which was a relatively minor 
case. 

Legislation & Sentencing Options

MO: One of the things in your campaign 
literature from that time referred to the 
1989 law requiring the Department of 
Corrections to provide judges with the 
directory of sentencing options and their 
effectiveness, which is partly what you 
were just talking about.

MM: Yes. There was legislation— [pause 
and papers shuffling]. Let me get to that 
right away so I can know what I’m talking 
about. There are lots of good laws on the 
books and I helped put quite a few of them 
on the books. But one of the most painful 
lessons is that putting good laws on the 

books is not enough. I believe this must 
have been—what is the year of that? 1989 
law. I don’t even have this listed! [laughs] 
That’s how old it is. 

What it was was a law which 
required the Department of Corrections to 
compile a list that had two components. 
There is still a reality to this. One is a 
list of all rehabilitative programs. It 
defined rehabilitative as programs that 
attempted to prevent the likelihood 
of repeating criminal behavior. Then 
a list of the programs, assessments of 
their effectiveness and to report to the 
Legislature a plan for assessing their 
actual effectiveness that was to come in 
a subsequent Legislative session. That 
never came. I kept in contact with them, 
saying, when are we coming up with 
this and that. They came up, much later, 
with a web response, which still seriously 
drops any attempt to assess the actual 
effectiveness of any program. I guess I left 
this off because it never went anywhere. 
It never accomplished any good. But it 
was an effort that early and it was more 
progress than most people make because I 
got a bill passed. I can find the bill for you 
if you want it.

MO: So in effect you were hoping to 
force the Department of Corrections to do 
this research and find out how effective 
certain kinds of sentences—

MM: Right. It’s still something that CJC 
is coming up with, a risk assessment. I’m 
after them now. We’ve got these reentry 
courts that Judge [Ann] Aiken is going to 
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be able to start nurturing within the state 
post-prison system. We have a new set of 
practices that have changed because of 
the sixty-day limitation on revocations 
of state probations absent a new criminal 
conviction. And the behavior of people 
trying to find placements, devices that 
will help make things work. 

What we need to do is study the 
outcomes of all of these things so that we 
can compare, so that we learn the difficult 
question of what type of offender with 
what type of response is most effectively 
reduced in risk of harm to the community 
as compared to what we’re now spending 
our money on. There are some people 
whose money is best spent on keeping 
them in prison. They are a very small 
minority. There are some people whose 
money is worst spent on keeping them in 
prison because they actually end up doing 
more harm over the course of their careers 
than they would have had we ignored 
them! Let alone had we sent them to the 
right kind of program at the right time in 
their history when we had the resources 
available. 

That’s the kind of data that we need 
to gather and share because that’s where 
we have the credibility bridge between 
the “punitivists” who think prison works 
on everybody and the” rehabilitativists” 
or “medical modelists” who think that 
treatment fixes everybody. When we can 
get the data together credibly enough so 
that we could have that discussion we 
can fix criminal justice at least much more 
effectively than we do now. Right now 
we are generating at least some murders 

and rapes and assaults that we would 
have prevented had we been responsible 
about sentencing these people before they 
committed those crimes. That’s just a mild 
position on my part. 

MO: I guess that’s ongoing.

MM: It’s ongoing.

Law and Order Ballot Initiatives

MO: You must be somewhat appalled 
by all of the law and order initiatives that 
lined up on the Oregon ballot?

MM: I’m appalled by them but I feel that 
we as the judiciary enable the view that 
increasing the severity of the sentence is the 
same thing as increasing public safety. We 
enable that view. When people are upset 
about crime it is only natural for them to 
buy the argument that we’re not severe 
enough. Well, in fact, the relationship 
between severity and effectiveness is a 
very complex matter. And ninety percent 
of the people that we put into prison get 
out of prison, return to their communities 
and we don’t have the funds because of 
the way we’re allocating them to give them 
the kinds of—most of them by far—the 
kinds of intervention that could change 
most of them for the better. The result is 
that we are generating crime with misuse 
of prison among other things. So, yes.

MO: We’re certainly spending a lot of 
money on incarceration.
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MM: Whether or not we’re spending 
more money on prisons than on higher 
education depends upon whether you 
include OHSU as higher education. That 
that excites anybody, the difference, appalls 
me. That we’re spending anywhere near 
that much on prison particularly when the 
general progress of criminal rates across 
the country are downward! Whether they 
have severe penalties or not things are 
changing. It’s appalling to me how badly 
we spend money that competes with social 
services, some of which help prevent 
crime, some of which just help maintain 
the basic level of civilization, some of 
which pay for such critical infrastructure 
as education, medical care, roads, streets, 
law enforcement. We compete with that 
with the most stupid allocation of money 
known to man outside of warfare. And 
that’s mainstream sentencing. 

MO: It seems like the same people 
that harsh sentences appeal to are 
also interested in paring government 
expenditures. 

MM: It’s very strange. I guess the most 
common position is what’s a human 
life worth to you? We’re talking about 
preventing murders! What’s an assault or 
a rape worth to you? That’s what we’re 
preventing with prison. They have a point. 
They have a point. 

MO: Let me just pause here for a second. 
[Recording stops, then resumes] Was some of 
your pro-tem judging in this courthouse?

MM: Oh yes, all of it. Well some of it was 
across the street. 

MO: You pretty much knew everybody 
here when you became a judge?

MM: I never had the skills to become 
chummy chummy with people quickly. 
I’m too shy and formal out of insecurity. 
[laughs] People became more familiar than 
they would have been. But I was coming 
to the courthouse otherwise, at least in the 
beginning as a litigator. Although it turns 
as Director of Litigation I was primarily 
doing impact cases and appeals. I wasn’t 
here that often. I saw people as frequently 
as a pro-tem walking through as I was as 
the advocate. 

MO: When you became a judge did you 
inherit a staff? Or did you have to recruit?

MM: I inherited a staff. It was Elaine 
and the woman named Ellen. Elaine and 
Ellen didn’t get along too awfully well. 
Ellen went on to another position on her 
own. I didn’t ever fire anybody. I never 
fired anybody! I don’t have the ability to 
fire anybody. Now, fortunately that hasn’t 
been challenged. [chuckles]

MO: In other words you haven’t 
confronted a situation that required you 
to fire anyone, right?

MM: Right. 

MO: And Elaine is still here.
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MM: Yes.

MO: I guess what we might move onto 
maybe is— Let me just take a quick look 
here. [long pause] I guess you mentioned 
Don Londer already. 

MM: Yes. 

Judges’ Courtroom Tactics

MO: In one of the Oregonian articles that 
were published—“A Just Cause” was the 
title of the article. I think it dates from 
1999. The journalist said some lawyers 
complain that Marcus likes a courtroom 
debate so much he will jump in and help 
the side that is falling behind. [laughing] 
Do you think there’s any accuracy in that 
statement?

MM: This may be in some conflict with 
the adversarial system and this is an area 
that is in some dispute. The traditional 
image is that you show up with a lawyer 
who doesn’t know up from down against 
a lawyer who knows everything. You’re 
going to lose and that’s that. I certainly 
agree that in the adjudication phase as 
opposed to the disposition phase the judge 
has got no business, absent joint consent, 
gathering any evidence not proffered 
by one side or the other or both. I will 
ask questions because when somebody 
doesn’t raise something that looks obvious 
it’s important to me to know if it’s a tactical 
decision because I’m not understanding 
something about the case. 

I’ll give you an example fairly 
recently. Two guys were fighting for two 
camps of siblings in this extended family 
that had involved three, four generations. 
The eldest had died. One of her daughters 
had cared for her for the last two or three 
years of life in her house. In the house had 
also dwelled that daughter’s daughter and 
that daughter’s daughter. Each of them 
had some kind of disability. Long story 
short: their lawyer was trying to enforce 
a deed that Grandma had executed in 
favor of the granddaughter. The other 
side was trying to throw them out based 
on a power of attorney that preceded 
the deed which cut the daughter out of 
control of any of the assets after years of 
an informal relationship where they both 
acted jointly, that is the brother who was 
the head of the other side and the caring 
daughter, informally were managing 
everything. So he went and got grandma 
to execute a power of attorney giving him 
power over everything and eventually 
she, according to the testimony from the 
daughter’s side, insisted on giving the 
house to granddaughter. [Narrator’s note: 
She executed a deed to her granddaughter 
before big brother used his power of 
attorney to convey the property to 
himself.] 

I made my decisions after 
hearing all the evidence. Both sides were 
producing and complaining about the 
form of the judgment. What the grandma’s 
lawyer thought she was getting was 
title to the house, a clear title judgment, 
except the judgment never said anything 
of the sort. The judgment recited that the 
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older brother would execute a quitclaim 
deed. Everybody wondered why I wasn’t 
signing anything. I said because of the 
defects here. 

I finally said here are the questions 
in my mind: a, b, c, d. If you guys can 
reach agreement on all of those things, 
fine. Just send me a judgment that you 
approve of and I’ll sign it. They could 
never approve anything. They were 
attorneys who were not good at getting 
along or communicating. One of them 
complained that the other signed his name 
with a professor emeritus in the signature 
line. I’m supposed to be what, upset? I’m 
supposed to act upon that being upset? 
How? What does this have to do with the 
merits? 

They were throwing accusations 
back and forth at each other at how inept 
the other was and so forth. I’m thinking: 
I need a hearing. I got a hearing. I said, 
“Look, if this judgment is supposed to be 
clarifying title let it damn well do so.” Oh 
gee, that sort of thing. I didn’t want all of 
this energy to go through the courts, these 
people paying their lawyers and getting 
something other than the result that the 
court gave them. I said I’ll tell you what: 
I’m going to construct a judgment. Here 
take a look. Any problems? Okay, any 
other problems? I’ll sign it. I think that’s 
entirely proper behavior. I suppose there 
are some that would say let the citizens 
tumble down the rapids some more and 
see what happens next. I thought my job 
was dispute resolution. I don’t know if 
that’s still a common view among some 
attorneys. The few times there are any—

there used to be ratings all the time by 
counsel. I haven’t seen those for years. I 
don’t know. 

So is it controversial? To some 
extent. I think most attorneys in today’s 
culture are not offended when a judge 
asks questions to ferret out issues 
that may belong in the case or may be 
suppressed for some reason that may be 
relevant to a careful analysis of the case. 
It may be perceived as if you’re winning 
because of the other side’s omission that 
may be perceived as bias. In my view the 
proper perception is one of caution and 
completeness. 

MO: Get all the relevant facts out. 

MM: Yes. But it’s never been raised as 
a big issue. It’s the sort of comment that 
I saw. There’s got to be a “but” in every 
cupboard. Otherwise you’re nominating 
somebody for priesthood, right? 

MO: [chuckles] I’ve gotten us ahead of 
the cart here a little bit. You’ve already 
talked now about your first three election 
bids. But once you ran successfully in 1990 
you still had to face the electorate on two 
or three more occasions.

MM: But all after 1990 were unopposed. 
Nobody filed against me. 

MO: So they were not contested elections 
then.

MM: Right. But I would always buy 
the space in the voter’s pamphlet as 
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an educational effort primarily around 
sentencing and the role of the court. 

MO: I think one thing we could talk 
about a little bit more is some of the cases. 
I’m not totally sure if I can get them in 
chronological order. 

MM: It may be a little late to start on 
cases.

MO: That might be right. Well, why 
don’t we call it a day at this point? This 
has been a great interview I think. We’ve 
covered some good ground here. We’ll 
make another appointment and continue.

 [End of Recording Four]

Origins of Smart Sentencing

MO: We are now on tape, so to speak, 
with Judge Michael Marcus on September 
17, 2010 in his courtroom. This is Michael 
O’Rourke. We’re continuing the oral 
history. My question that I threw out 
when we weren’t recording was how you 
first became aware for the need for smart 
sentencing and when you first became 
interested in this? 

MM: The more recent revelation and 
persistent pursuit dates from the early 
days of the County data warehouse 
called DSS-J [Decision Support System-
Justice]. From its very beginning I was 
involved in various committees trying 
to direct it towards sentencing support 

and successfully getting that tool which 
is available to all judges in Multnomah 
County which shows correlations 
between offenders categorized by 
criminal history, age, ethnicity, gender. 
The criminal history is broken down 
into six categories ranging from major 
traffic and DUI, domestic violence, other 
violence, sex crime, property crime, and 
drug crime. 

It attempts to create cohorts based 
on matching their degree of severity in 
each of those categories; age and the 
other variables. Then for the crime that 
we’re sentencing on showing correlations 
between the devices we’ve used whether 
it’s prison or treatment or whatever 
we can do or could have done during 
this period how it correlates with better 
or worse recidivism results. That was 
actually at the time, and still in many 
ways, a tremendous advance although it 
doesn’t purport to show causation. It’s 
not a risk assessment. It doesn’t have 
access to enough variables to tell us 
causation at all. Its purpose was always 
to encourage a discussion about what 
works and doesn’t work. I would say that 
first was published, in the sense of being 
available on anybody’s computer, I think 
in 1997, but it was years before that was 
the beginning of the struggle to get that 
up. 

But my earliest exposure was 
the 1967 Law Review article, which 
you’ve seen on capital punishment. 
As part of that writing project I got the 
Department of Corrections in California 
to run– then much more cumbersome—a 
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statistical analysis and comparison of the 
performance of paroled murderers with 
paroled robbers and burglars. That was a 
little bit off the topic of capital punishment, 
which is kind of different. There’s no 
question that capital punishment works 
in the short run in the sense of preventing 
recidivism. It was a different focus, but 
that’s where my interest in the rationality 
and functionality of the criminal justice 
system was first triggered. 

I got involved in criminal justice-
related issues before I became even a 
pro-tem judge. When I was in Legal Aid 
because as early as 1982, I saw while 
running for judge unsuccessfully in my 
first attempt I saw a blurb for VORP, 
Victim Offender Reconciliation Program. 
That program has blossomed into the 
Northwest Resolution Project entity. 
Northwest Resolutions, Inc. I think, 
and they’re having some kind of annual 
event of some kind. Betsy Coddington 
was a long-time leader of that project. 
Unfortunately, they’ve become 
dependent on county funding and this 
and that. They just had the victim offender 
mediation part cut out, which is very sad 
because that’s what founded them. 

There was a year when we sat in 
a decrepit room in a church. I remember 
the floor had a great slant to it so you 
had to pick where you sat very carefully. 
I contributed $500 to the annual budget 
and I believe that was the major portion 
of the budget. Now they’re the biggest 
program, last I heard, in the country. 
Betsy came in here recently and wanted 

my permission for them to award me the 
first Michael Marcus award. 

I said, “What am I doing that’s 
victim-offender?”

 She said, “It’s just dispute 
resolution.” She sees my work as trying 
to do it rationally with the least harm to 
produce the best result by considering 
the right things. 

I said, “Okay.” For now, and 
as long as they exist, there will be a 
Michael Marcus award each year. I think 
everybody expects me to die. [both laugh] 
Otherwise it doesn’t make any sense. In 
any event, my work with VORP was well 
before I became a judge. 

I wrote legislation that passed in, I 
think, 1988. You’ve seen that, which had 
to do with requiring the Department of 
Corrections to list all available public and 
private programs that purport to treat 
offenders and reduce their likelihood of 
committing new crime. My website8 has 
a list of all the legislation that I thought 
was relevant. Two or three of those bills I 
had no idea they were being considered 
and I discovered them like anybody else 
did looking at new legislation. But all the 
rest of those are bills I wrote that one or 
another way got through the legislature 
either through a work group that agreed 
with it or just offering it myself, including 
finding out what works best and so forth. 

What’s dismaying is how little 
impact laws have. Even the victim’s 
constitutional amendment that 
reorganized the purposes of punishment 
to start with safety of society. How much 
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they’re completely ignored by practice. 
In any case, it started a long time ago and 
I’ve been persistent for years and years 
and years. It’s the core of my obsessive 
crusade and has been, at least since I 
was a judge, a very focused obsession 
and it was certainly a strongly motivated 
pursuit long before I was a judge. 

MO: You said you wrote a lot of this 
legislation.

MM: Yes.

MO: But you weren’t in the legislature.

Lobbying Oregon Legislature

MM: Right. I was not a legislator. You’d 
call me a lobbyist, but I didn’t meet the 
typical lobbyist picture because I very, 
very rarely went to the legislator’s office 
to talk to them. I appeared in front of 
committees, and I was with work groups. 
Senate Bill 919 and Senate Bill 914 having 
to do with the guidelines: Could they 
be modified to have some purpose in 
serving public safety? That passed. Could 
we improve the standard presentence 
investigation report to include what’s 
most likely to work? And if it involves 
programs, what’s their actual availability 
to the offender in or out of custody? 
We started that in Multnomah County. 
Multnomah County judges changed the 
order and then in this work group that I 
was a member of, Hardy Myers was the 

chair as AG [Attorney General], and of 
course the Crime Victims United were 
on it and so forth. So what was actually 
likely to get through with joint support 
was quite limited by the formation of 
the committee and that’s the way Hardy 
worked and that’s the way a lot of things 
work. You put everybody on there [and] 
you guarantee nothing radical’s coming 
out. What came out were those two 
things. 

The risk assessment device 
actually is a third or fourth generation 
result of the bill calling for [a] look at 
the guidelines and to tell us if you can 
make them serve public safety. The pre-
sentence investigation is—wherever 
it’s done, which is relatively rare--is 
supposed to assess what’s most likely to 
work which is a dramatic change in the 
focus of the criminal justice system. 

I didn’t write it—I forget the 
details, but I offered the bill, some of 
them say “requested by Judge Marcus” 
in the first draft of the bill. Some of them 
don’t say anything at all to identify 
where it came from. Sometimes I was not 
the only drafter but I was the originator 
and got them through! But it’s surprising 
how much you can write as law and 
have it have no impact on the actors it’s 
supposed to affect. 

MO: That was another question—how is 
it that if it’s in law is it ignored? Shouldn’t 
defense attorneys at least be challenging 
sentences if there’s a law on the books 
that says that they didn’t consider?
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Smart Sentencing & Plea Bargains

MM: The biggest burden on smart 
sentencing is the tradition of plea-
bargaining. First of all, in a big DA 
Department the main thing is to keep 
DAs sufficiently under control because 
they’re lawyers. They all think they 
know best and so forth. You have your 
guidelines about what you should get 
in what kind of case. It’s always written 
in relatively broad terms like the official 
sentencing guidelines. Most of these are 
on an assembly line kind of process where 
most cases are resolved fairly quickly 
and without a great deal of attention. The 
high-echelon DAs are prosecuting the 
really serious cases: murders and Ballot 
Measure 11 cases where the sentences are 
already essentially determined by the law 
and there’s nothing to think about what’s 
going to work best. It doesn’t matter; 
you’ve got to do what the law says. The 
great quantity of cases leave judges 
widely-available discretion, in spite of 
the guidelines. What the DA wants, 
apparently, is victory. They’re willing 
to do some very interesting things to get 
it. They’re willing to give a dangerous 
criminal a fairly, from their point of view, 
lenient recommendation in order to get 
that person’s testimony against another 
defendant so that they can get that 
conviction too. 

Plea-bargaining rarely has anything 
directly to do with public safety. That’s 
one of the great struggles. I’ve given some 
thought to trying to draft legislation that 
would address that. Maybe when I can 

have the time and energy to put into that I 
will be able to do that, but my experience 
with all the legislation that has passed is 
such that I’m not so sure it will actually 
have any impact even if it passes exactly 
as I’d write it. 

Crime Victims United sponsored 
the change to Article I §15 of the State 
Constitution to list the purposes of 
punishment. Safety to society is the first 
one listed. Everybody ignores it as far as 
I can tell! It’s not what plea-bargaining is 
about. Ninety-five percent of sentences 
are the result of a plea bargain. I actually 
had a DA with some experience react in 
shock when I thought I could impose a 
different sentence than the one that was 
jointly recommended that might work 
better. This is an example of how it works 
for me. 

MO: What was the nature of the case?

MM: It was a felon in possession of 
firearm. If you’ve come across a guy 
who’s riding around with a stolen gun 
in his back pocket, that’s one thing. This 
was in a case and it was on the top shelf 
of a closet and his perception was—and I 
don’t think there was any question about 
what his real perception was—that his 
wife was terrified, wanted to have a gun 
in the house because they lived in a house 
in a gang-riddled neighborhood with 
lots of violence. She would only feel safe 
with a gun. Now, putting aside if that’s 
rational or not it’s certainly generally held 
by most Americans! He had interaction 
with the police and told them there was a 
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gun there and the wife came out and said: 
“but it’s mine! The police said something 
like if that’s not legal you could lose your 
children. He said: “Wait a minute, it’s 
my gun.” This kind of police discretion 
is typical on the lowest end of culpability 
if that means anything. He was willing 
to enter a plea of guilty. They wanted 
to give him seventeen months in prison 
and that was the deal. It could be more. 
It was a slight deduction in view of this 
little, from the state’s point of view, minor 
consideration for his side and perhaps 
recognizing some of the mitigation as they 
call it.

I looked at his record and I could 
see the pattern of his career. He was 
substantially older than during the 
days when he was an active criminal. 
This looked like he had aged out of real 
criminal thinking and behaving. Putting 
him in prison for seventeen months raised 
the possibility that we were going to undo 
what he had accomplished by civilizing 
in the neighborhood and that it was a bad 
idea. 

I said: “You know what? I’m 
thinking that a lower period of time in 
prison makes sense for the reasons I just 
gave you.”

 The DA was first astonished 
that I thought I had the ability to take a 
recommended sentence and do something 
differently. I said, “You know you’re just 
wrong about that. It’s a recommended 
sentence it’s not a contract plea.”9 I can 
do essentially anything I want, including 
a downward departure if I’ve got facts 
sufficient to constitute compelling and 

substantial reasons for the departure. “You 
think you can appeal? Try it!” But that’s 
out of—you’re forgetting! He eventually 
backed down and said yes but there’s a 
tradition around this courthouse that you 
take a plea. Some judges actually behave 
that way and other judges completely 
understand that they have the power. 

Now, what is hard to impress 
people with is that they have a duty 
in imposing the sentence to make sure 
we’re doing our best with the resources 
available to serve the purposes of 
punishment. The first one mentioned 
in the Constitution is safety of society. 
There’s accountability, reformation, 
rehabilitation. Those probably stand for 
the same old deterrence, punishment, 
specific deterrence, retribution. They’re 
just new words for the same old thing but 
it starts with public safety. 

So we have an obligation under 
the oath we take to the Constitution to do 
what I attempt to do. Very few judges see it 
that way, but. more and more are moving 
in that direction. The younger ones are 
picking up that trail. I don’t know what 
percentage or how fast. But I do know that 
in the poll put out by the Criminal Justice 
Commission the judges who responded 
which were about a third or less of the 
judges who received the poll said of 
those who responded eighty-nine point 
something or eighty-six point something 
percent said that a risk assessment would 
be helpful in all sentencing. 

MO: In that specific case that you 
mentioned, what was the ultimate sentence?
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MM: I agreed to set it over so that the 
DA could gather some more evidence 
because he thought I was misreading it. I 
said, “Fine, I’ll give you an opportunity.” 
The defense attorney was just sitting there 
because she felt bound by the agreement 
not to argue against what she agreed 
to. I had even been thinking, well you 
know what? What we can do is put him 
on probation, see how he does, and if he 
screws up we can put him in prison. But 
this is a sentence which looks to me to be 
completely dysfunctional. 

When we came back the DA was 
able to show me that there was a little more 
criminal behavior in this interim than I 
had seen from the mere criminal history. 
And that the circumstances of the gun, and 
who was responsible for it, were a little bit 
overstated by the defendant, but basically 
so. I ended up instead of either going to 
probation because of the more recent 
stuff that hadn’t appeared in his criminal 
history—at first I said. “Well now we’re in 
the area of what difference does it make? 
Fifteen months instead of seventeen. 
I know that’s not a big difference. But 
defendant, here’s why I’m doing it: to 
recognize that this was not an egregious 
version of the crime; to recognize that 
you’ve made some progress. But I don’t 
see how I can depart as far as I thought I 
might. I wish you good luck. I hope you 
get back to the path that you appeared to 
be really on.” So it changed a little bit of 
the discussion and a couple months of the 
outcome. Not a tremendous impact but a 
different approach. 

MO: Now the defense attorney in that 
case, did they not do their homework in 
terms of who the judge was and what the 
chances were?

MM: No. 

MO: It sounds like she—

MM: I suppose most defense attorneys 
who’ve been around awhile know my 
approach. The DAs know that they’re 
often going to get lectured on, what are 
you guys trying to accomplish? They’re 
a diverse group of people. They all are in 
good faith and so forth and so are judges. 
But an understanding of commitment to 
the purpose of sentencing is sorely lacking. 
 And again, ninety-five percent of the 
sentences are crafted by plea-bargaining. 
A defense attorney is not necessarily 
pursuing public safety as the highest 
objective, but his client’s wishes. And the 
DA is trying to stay in good standing with 
his superiors who mainly address much 
more serious cases where sentencing isn’t 
the issue, but the conviction is. Because 
once you’ve got the conviction you’ve got 
long incapacitation: rape, murder, armed 
robbery, stuff like that. They’re going to 
go away a long time. There’s nothing the 
judge can do to prevent it. The only issue is 
whether to impose consecutive sentences, 
which I’ve used on a few occasions for the 
psychopathic sex offender. 

I will take Ballot Measure 11 cases 
and where appropriate, as they call it, stack 
it because I know this guy can’t be stopped. 



     Marcus, Recording Five     75

We don’t have the means or the method of 
treating some kind of psychopathic sexual 
offender who is predatory and goes after 
strangers and does unthinkable and 
terrible acts. But that’s also a public safety 
function. I’ve imposed sentences which 
were much higher than the prosecutor 
was recommending. But I always give 
the defendant the right to withdraw 
the plea if he thinks I’ve frustrated the 
understanding of the plea agreement. 
Only twice in twenty years did an offender 
withdraw the plea. In both cases they were 
convicted at trial and received a bigger 
sentence from another judge. Normally if 
you are involved in the plea petition, reject 
a plea, you don’t hear the case. Somebody 
else does. 

Sentencing & Public Safety

MO: You mentioned earlier legislation 
and that protecting society is the first—

MM: That’s the amendment to the 
Constitution, which was accomplished 
by I think Crime Victims United which 
is, I think it’s fair to say, pretty much the 
extreme right. Although, they’ve begun to 
recognize that there are effective treatment 
programs that really are more likely of 
success than prison. They’ve become more 
sophisticated. But there are some people 
that are, in my view, some of the leadership 
is—well I just disagree with their thinking 
about some things. I do notice that they 
have become supportive of some devices, 
like reentry courts, which is a way of 

processing people who are coming out of 
prison to get them back more successfully 
into society. I think a wonderful addition, 
primarily championed by Chief Judge 
Ann Aiken of the federal District Court, 
and necessarily it reaches the higher risk 
people that the politics have kept away 
from the treatment courts in most courts, 
meaning the District Attorney won’t go 
for it. Unfortunately, many of the people 
who most need and can most benefit from 
them, the treatment courts, are thereby 
excluded from them. A terrible result. 

MO: Another question I would have is 
that when Measure 11 was adopted was 
there any recognition that maybe there 
was a conflict between that law and this 
Constitutional amendment and other 
laws that were on the books? It sounds 
like there is a bit of a conflict.

MM: First of all I’m not sure which 
was first. Secondly, the proponents of 
Ballot Measure 11 would argue that the 
mandatory minimum sentences are fully 
justified in service of public safety. I gave 
you this example earlier of the woman 
who received a completely inappropriate 
Ballot Measure 11 sentence because 
based on her misuse of prescription anti-
depression medication.   She woke up 
certain that if she didn’t get arrested she 
would kill herself and went out to commit 
a robbery to get arrested by the police and 
indeed committed a robbery which just 
barely could be a Robbery I. 

The mandatory sentence was ninety 
months I think this is how it worked out. 



76      Marcus, Recording Five

It could have been Rob II and seventy 
months. But in any case she didn’t need 
that! She had a relatively minor criminal 
history but enough to make the argument. 
But the best way to deal with her was 
clearly to help her with her continuing 
struggle and recovery. She was not the 
kind of criminal that the authors of Ballot 
Measure 11 had in mind when they 
drafted it. There are applications of Ballot 
Measure 11 which are cruel, unnecessary, 
counterproductive, [and a] misuse of the 
prison resource making it unavailable for 
people who should be there. It’s a terribly 
broad broom that sweeps through the 
criminal justice docket. It gives the DA 
tremendous bargaining power. The DA 
can bargain around Ballot Measure 11. 
For example, the woman I mentioned 
they offered her eighty months through a 
negotiation which would change it to an 
attempted robbery I—

MO: —not a Measure 11 crime then.

MM: Yes. And the defense said, what the 
hell, might as well try this strange theory. It 
didn’t work because that’s how they view 
the ninety month. That all of a sudden the 
legislature has spoken or the people have 
spoken and therefore any negotiation has 
to start with that as correct and only give 
a portion of that. I’ve seen them cut it in 
half to forty-eight months or forty-five 
months instead of ninety months when 
before Ballot Measure 11 the appropriate 
sentence from everybody’s point of view 
might have been a year, if that. Or just 

probation with serious terms which if 
violated could then lead to incarceration 
which is incapacitation, a much more wise 
use of prison resources. As I’ve often said 
though, mainstream sentencing is so bad, 
so off-base that Ballot Measure 11 for all 
of its terrible defects, is actually better. 
That’s how bad our sentencing is. That’s 
not how good Ballot Measure 11 is, it’s 
how bad mainstream sentencing is. 

Data of Risk Assessment

MO: One of the things that you’ve 
mentioned with respect to smart sentencing 
is that it is to some extent data-driven by 
the Data Warehouse for instance,. Also 
you said earlier it was a statistical analysis 
in California. How clear-cut is that data? 

MM: Here’s the thing. That’s a good 
question. The bottom line is that there’s 
nothing approaching perfection with the 
data of risk assessment, with the analysis 
of risk assessment. But even the academic 
initial opponents have recognized that 
the state of the art is so much better 
as compared with clinical judgment, 
meaning a judge without the assistance of 
this stuff, that it ought to be used. And the 
most cynical assessment I’ve seen is that 
the accuracy of risk-assessment assisted 
sentencing is thirty percent greater than 
the sentencing, the so-called clinical 
judgment, without it. That’s a figure that 
runs through all sorts of areas of practice, 
including medicine. 
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The similarities between medicine 
and criminal justice are surprising. I learned 
to my dismay that [as in] sentencing [loud] 
there are no gold standard tests that help 
me select what to do with my condition. 
And insisting on the gold standard test 
before accepting treatment is insane! 
You’ve got to do the best you can to come 
up with a treatment most likely to work. 
There are no guarantees! 

So the short answer is it ain’t 
perfect. But the literature and the data 
and the analysis that sustain these things 
are validated on an extremely high level. 
There is now virtual unanimity in those 
who evaluate such things that the good 
risk assessments—Virginia, Missouri, I 
think Wisconsin. I know the work that Paul 
Bellatty did on ours. These are validations 
that give it much more accuracy by far 
than the clinical judgment without it. 

I think that’s a full response to the 
question I remember. 

MO: Okay, that’s good. I’ve looked at 
your recent paper that you presented three 
or four weeks ago at a conference in—

MM: Alabama.

MO: First of all, how successful was 
your presentation do you think?

MM: It’s hard to say. It was a very formal 
group. The faces that always stand out 
are the stern, immovable middle-aged 
or older white men who don’t react to 
anything. I saw a similar group of people 
when I spoke to the Yamhill County 

LPSSC at the invitation of Judge [John L.] 
Collins. Now people who invited me said 
I did wonderful job, etcetera, etcetera. 
My daughter said, “You did a wonderful 
job”; she can be critical. But what’s the 
impact? I don’t know. I do know that over 
the years my persistence has correlated 
with growing support for the notion. 
That doesn’t mean I caused it. I just know 
I’ve been trumpeting the same song that 
is being increasingly sung. I just don’t 
know what contribution I really made. 

I’ve created a literature, which is 
the only literature that’s dead on and 
is available to anybody on one website. 
You can pick up every publication going 
back years and years in journals, in law 
reviews, in academic journals as well as 
criminological journals. It’s out there. 
People cite it. People look at it. People are 
apparently increasingly hearing it and 
being exposed to it. That’s why out of the 
blue I get that which is the—

Again, I don’t know whether that’s 
because I was thought to be dying, which 
I may or may not be, or because I’m 
reaching more people with my message. I 
don’t know. I just don’t know. I just have 
to keep pushing. I don’t have the skills or 
the inclination to do it politically. I’m a 
change-agent according to the chief not 
a politician which is why I treasure the 
jury trial so much. It is the one version of 
the government of, by, and for the people 
that is so different from the politics, 
which Plato would have condemned as 
controlled by special interests, back door 
dealings and so forth. Since even the 
United States Supreme Court has given 
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corporations the constitutional right to 
try to buy elections. 

MO: Yes.

MM: Democracy is in more trouble 
than it’s been since the Athenians were 
distorting it and then got crushed. But the 
jury, you can’t lobby them, they don’t have 
to run for reelection; everything is played 
out before them in a courtroom. The law 
that applies is known by all. Everything 
that they hear is heard by the opponent 
who has an opportunity to respond 
and evidence and so forth. There’s just 
no better form of democracy in action 
anywhere on the planet. Never has been. 
Now if we could just do anywhere near 
as well with smart sentencing we would 
be really doing something of tremendous 
value to our communities. 

MO: I’m just going to mention for 
the purpose of the recording that the 
award that you referred to a bit ago is 
the President’s Award, 2010, from the 
Multnomah County Bar Association. 
That was awarded earlier this year?

MM: Yes.

Smart Sentencing Political Feasibility 

MO: It was around the time we started 
our interviews. One thing I saw in the 
article is that you say, referring to smart 
sentencing, “none of this can be politically 
feasible unless sound, unbiased, and 

credible tracking and research prove the 
necessary points.” Maybe I’m quoting the 
wrong thing here. I thought it was going 
to say something different. This has to 
do with the data. But somewhere I think 
you’ve also said that the concept of smart 
sentencing needs advocates, needs people.

MM: Yes. What that credibility piece 
is—most evidence-based proponents 
are—biased may not be the right word—
are primarily concerned with the cruelty 
of putting the wrong people in prison 
and treating them too harshly instead 
of meeting their needs to correct them. 
I agree with that, but to stop there and 
not reach the reality that there are some 
people who must be put in prison to save 
the community from the risk because we 
can’t reduce it any other way. We need 
to say both things if we expect anyone to 
listen to us. Instead of taking sides so that 
severity and punishment is one end of the 
spectrum; rehabilitation is the other. 
 Fighting crime involves the tools 
you’ve got. Rehabilitation is a tool for 
fighting crime, as is imprisonment. 
You’ve got to recognize that evidence 
takes you where it does. If you have the 
unwillingness to allow it to take you to 
prison, then you are losing your credibility 
and not serving the public safety interest. 

The author of the Model Penal 
Code Sentencing Revision, Kevin Wright, 
at the last presentation to the annual 
ALI meeting presented a whole bunch 
of information and a few questions. He 
started by thinking that risk assessment 
was invalid, bad science, and necessarily 
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included false positives. He meant if you 
predicted somebody at thirty percent of 
likelihood of committing the crime and 
they didn’t commit the crime that was a 
false positive, which of course is insane. 

The question is, is it a false 
predication if he’s not thirty percent but 
he’s twenty percent or ninety percent? 
If it’s twenty percent, okay, it’s false, it’s 
overrated. Eventually he lost that and 
talked about false positives less and less 
and now says yes, it makes sense to use it 
everywhere. But he proposed to the body 
that they use risk assessment only to reduce 
the number of people going into prison 
not to identify anybody for prison. His 
reasons, although he’s not straightforward 
in his proclamations, he wants to reduce 
prison use. Well, in this country with 
our rates he’s probably right that we are 
overusing prison tremendously! But if he’s 
unwilling to use prison for public safety—
which ultimately he is demonstrably 
against using public safety for anything 
other than proportional severity set by 
an appropriate board separated from the 
politics of the legislature theoretically—
then people will just overuse prison. 

I think people overuse prison for 
precisely the opposite reason: you’ve 
never been straight with them. You’ve 
never talked about what works best. 
You never demonstrated a commitment 
to that and you’ve yielded the ground 
to the “red hots” who say “he done the 
crime he should do the time” without any 
attention to the range of needs, the range 
of risk, and how best to lower the risk. It’s 
astonishing how ignorant and unscientific 

that approach is even though he is all for 
risk assessment to divert people from 
prison. 

MO: Any other thoughts about smart 
sentencing, or any illustrative cases besides 
the one that you’ve already mentioned in 
your court?

Smart Sentencing Example Cases

MM: Illustrative cases: I’ve had some 
cases involving domestic violence, which 
is a very complicated area where the 
defendant entered a plea. Now subject to 
the DVIC, Domestic Violence Intervention 
Counseling, package, which at least starts 
by allowing no contact with the victim, 
typically the wife, or wife equivalent, and 
children. I’ve had a few of those where the 
victim was particularly upset with us for 
a) the economic hardship of maintaining 
two households, b) being obstinate in 
not allowing contact and so forth. It’s a 
complicated area because most, but not all, 
fit this type of dysfunctional relationship 
with dependency and in these classic 
cases, a real sickness to the relationship. 
I used to use a more sophisticated word. 
I can’t think of it but it is a relationship 
that is dysfunctional and it is pathological 
at some basic level. The women who are 
in these relationships end up being in 
another relationship that has the same 
characteristics, likewise the man and so 
forth. 

I insisted that if we’re going to 
have a hearing about a request to modify 
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the conditions of a domestic violence 
probate, I want the experts here who 
are working with the defendant himself 
and who are working with the teenage 
members of the household so that I have 
some information that I need in order to 
see whether I should release or relax some 
of those restrictions that the mother is 
insisting, clamoring with the PO, the DA 
and me: “Won’t you let up? We want to 
be together again! We’re a healthy family, 
etcetera, etcetera, etcetera “Well, everyone 
is relying on their protocol for this type. I 
want to hear from the experts. 

There’s another one: a woman who 
was charged with bilking her mother of 
several thousand dollars just by using her 
mother as a source of cash. Her mother is 
elderly and dependent on the daughter. 
The standard on this is a few days in jail 
and probation requiring restitution at a 
steady rate and no contact and so forth. 
The defense came in for a modification 
saying mother is hurt by not being able to 
see her daughter and wants to meet with 
the daughter to talk to her. How-could-
you-do-this-to me sort of thing—and we 
think that’s good and might lead to a civil 
compromise. I said: yes. 

On the other hand it might lead 
to a further exploitation of the mother’s 
helplessness and relative dependency on 
the daughter and so forth. Tell you what: 
why don’t you find a qualified mediator 
who is sensitive to the elderly exploitation 
risk who is able to attend, mediate and 
evaluate what goes on there. I suggested 
they call Resolutions Northwest, which 
I just learned has been defunded for 

that kind of thing. I said Resolutions 
Northwest or anyone they recommend or 
Penny Davis who is an elder law attorney 
who might be able to help. I don’t know 
what other resources, but that’s the sort of 
thing that I will try to do with a case to get 
some real information. 

On release decisions when I feel 
I don’t have enough information about 
well the defendant needs to get back to 
school and this and that. The prosecutor is 
arguing he’s likely to run and he’s facing 
a lot of time in prison so what difference 
does it make if you give him a couple 
more months of education before he goes 
away for seventy months and so forth. I 
need more information than I have. 

The most recent piece covers 
release decisions, probation decisions and 
sentencing decisions with some examples. 
That [article] happens to use how risk 
assessment comes in. Risk assessment 
really has a small part. It gives you a 
better piece of information about what 
risk you’re dealing with than you ever had 
before. But that doesn’t tell you much. It 
doesn’t tell you if the risk is going up or 
down if you give them prison, how much 
prison you have to give to him if the job is 
to keep him off the streets because that’s 
the only reasonable way to restrain this 
risk. It’s a complicated area. It takes hard 
work. I could go on forever as you know. 

MO: Let me just pause here. [Recording 
stops, then resumes] I had a list of cases that 
we might talk about. I think maybe two 
of them relate to what we’ve just been 
talking about. I think you mentioned the 
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White Gang murder was one example 
where smart sentencing was—

MM: Again, this was a case where once 
there was a conviction there was no place 
for smart sentencing. We’re dealing with 
a typical gang murder. As I recall, this 
was a case in which the defendant was 
in the second car and the murder was 
committed by the kids in the first car. He 
was directing them by cell phone who to 
shoot at and who to kill in a neighborhood. 
I’m learning over and over again that 
gang members are terrible shots. One of 
the shots went into a mattress through 
a wall of a house two blocks away; this 
woman found this bullet in her mattress 
and I saw a picture of the hole. But they 
did shoot down and kill the victim. If 
I’m not mistaken this may be the same 
case where the victim— was related to a 
now-retired judge. The gang leader was 
convicted and he was sentenced under the 
murder statute, which is a life sentence 
with I think a twenty-five year minimum. 

MO: I’ve got a note here that says the 
victim was Marcus Moultrie. 

MM: I think that’s right. And that’s a 
relative of Judge [Thomas] Moultrie. So 
smart sentencing had little to do with that 
except smart sentencing in the past might 
have prevented it. But another thing is 
that this gang stuff like the Hickman case, 
much more recent. It was over Christmas. 
 During that case I was diagnosed 
with my tumor but kept going until it was 
resolved and sentencing was done and 

also managed to handle the motion for 
new trial. That’s the one with the footnote 
that includes Plato and the Botany of Desire. 
The difficulty with gang murder is that 
the problem is a little different than with 
the psychopathic murder. They may just 
be psychopaths. But what’s so forceful in 
the gang murder is the size of the silo in 
which they have loyalties, empathy, and 
principles. 

The principles are very serious 
to them because they mean nothing 
outside their silo. They have no source of 
self-respect, of dignity, of status in their 
community except within the gang silo. 
So they’re willing to shoot somebody 
outside the silo, feel no remorse, and fire a 
gun off into the air just in celebration of a 
victory, which is, from the outside, insane. 
But from the inside it makes perfect sense 
just like the United States bombing towns 
that may include a few innocent people. 
It may make sense to the general public 
here, the war, but makes no sense at all 
from another perspective. These people 
aren’t attacking us. They’re as much the 
victims of Hitler or whoever as the rest of 
us are. Except that we’ve now convinced 
them that we’re just as much their enemy 
as anybody else is. 

MO: Right.

MM: So the smart sentencing approach 
to gangs is really not so much a sentencing 
as a crime prevention smart approach, 
which is to penetrate gangs, to compete 
with them for sources of dignity, of virtue, 
of recognition so that they don’t have to 
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engage in competitive acts of violence to 
do the things they do. We’re considered the 
enemy and dying in battle it’s almost like 
the suicide bombers in the Middle East. 
That’s not a risk. That’s an opportunity 
for the greatest of accomplishments and 
prestige. That’s what we’ve got to work 
on! But it’s not sentencing but crime 
prevention. But the approach is similar: 
“What’s going on here? How do we fix 
it.?” Some areas have actually worked on 
that with programs that recognize these 
factors and have made some progress. 
 The Boston Gun Project found a 
way to offer recreation, employment and 
so forth in competition with gang murders. 
It also involved a wonderful collaboration 
of federal and state authority, of police 
and probation officers, plus it was a lot of 
federal money that the mayor of Boston 
(who was quite a character) liked to throw 
around. They approached the worst gang. 
They knew what all the risks were. They 
said here’s what we’re going to do: either 
you come to play basketball and you 
accept all the benefits we’re offering you or 
we’re going to round you up on probation 
violations and send you to federal prison 
for years and years and years. The worst 
gang said: “Screw you.“ They were all sent 
to prison validly on probation violation 
findings because they all had something 
wrong like possession of a firearm. 

The federal judge, Nancy Gertner, 
I’ve met. She’s another advocate of smart 
sentencing. [She] has reported that it 
worked for a good while, but then the 
money sort of dried up for some of the 
attractions to get gang members involved 

in something else. My own view is that 
there never was a real source of prestige 
from our world, involvement in and 
respect from, to compete with what serves 
that purpose within a gang silo. But she 
said after the time went by long enough 
so the ten years was over and the old 
gangsters started to come back to their 
community. Of course, being in prison 
didn’t fix them. They got into fights with 
the new gangsters and the murder rate 
started to rise again. But the number of 
murders by gangs, particularly of young 
gangsters, went down considerably as a 
result of that effort. And there are other 
places in which that kind of thing is being 
done. But again, it’s not really a sentencing 
objective unless there’s an agency that you 
can require community service with that 
you could really help him.

Hickman-Greek Cusina Case

MO: You mentioned Hickman, the Greek 
Cusina case. 

MM: This is the same guy that was 
convicted of murder years later.

MO: Right. But in the Cusina case, I 
guess, the charges against him were less 
serious. Is that right?

MM: They were Assault IV I think. The 
charges probably ranged from assault 
to riot, Assault III, Assault II, Assault 
IV, harassment. There were six of them; 
four of them entered pleas of guilty or no 
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contest in parts of deals, which may have 
included testifying against each other. 
Derrin Hickman decided he’d have a jury 
trial. The same attorney who represented 
him in the murder trial represented him 
there. The other one, a little older, a little 
more mature, waived jury. 
 The scene was that the gang 
members and off-duty police officers 
were exiting the Greek Cusina—which is 
now out of business, the octopus is gone, 
relocated I think—at once when the place 
closed. One of the gang guys recognized 
one of the off-duty cops. What the details 
were I don’t remember, but a brawl 
started. The brawl involved all six of the 
gang members. Again, the opportunity to 
kick a little cop ass was a real opportunity 
for prestige and points among the gang 
members. But exactly who did what to 
whom was really unclear because things 
were happening all around that block 
corner. 

Hickman was acquitted by the jury. 
I found—I think his name was Ronald 
Cunningham—guilty of one of the lesser 
counts. Hickman was fist in the air. His 
problem was allowing himself to be tried 
by you. The jury saw the truth and let 
me off! Instead of putting him in jail for 
the full year or whatever the DA was 
asking, he already had spent quite a bit 
of time in jail. I placed him on probation 
with conditions and so forth—with credit 
for time served, he was essential done 
with the sentence I gave him. I explained 
that I was persuaded that this approach 
was far more likely given his progress 
in life, from what I could find out about 

him, was much more likely to reduce his 
criminal behavior and gang involvement. 
I think that turned out to be right. But the 
interesting thing was the Oregonian—

Sentencing Response Article

MO: —took issue with your sentencing, 
right?

MM: Yes. This was a “slap on the wrist.” 
This was kind of a turning point in my 
career. I welcomed it because it gave me 
an opportunity to respond and I did so in 
a piece. Did I give you that piece?

MO: I think I have it yes.

MM: It was supposed to be entitled 
“Sentence for Safety Not for Show.” The 
headline writer decided “Sentence for 
Message Not for Show.” I thought you 
idiot! You missed the point! [both laugh] 
It’s not an Op Ed. It’s a response piece. It’s 
on my “Articles” page on the website if 
you can’t find it. But that’s what that was 
about. Let us try to do that which was most 
likely to work instead of show off! This is 
not about posturing. It’s about figuring 
out what’s most likely to work. You can 
disagree with me about what’s most likely 
to work. But please don’t disagree about 
what we’re trying to accomplish. It’s not 
making sure our chest is stuck out further 
than somebody else’s because that’s the 
kind of thinking that gets us in trouble and 
is generally the basis of so much stupidity. 
Nobody sent the usual response. People 
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like the DA out in the Astoria area. What’s 
his name? Josh Marquis was a regular 
responder anytime I said something he’d 
send a letter or something.

MO: Disagreeing with you?

MM: Yes. There was no pushback on that 
one. 

MO: Not even from letter to the editor 
writers?

MM: Yes, right. 

MO: Well that’s too bad. You probably 
were hoping to instigate a little more 
dialogue. 

MM: I kind of took it as a good sign. I’m 
too much of an optimist. [both chuckle]

MO: This brawl that occurred at the 
Cusina, there were too many incidents 
like this. Randy Leonard and the city 
started putting pressure on the Cusina 
and eventually it closed. Do you have any 
thoughts or observations about that?

MM: I really wasn’t familiar with any 
of that. I don’t know how much of it was 
attributable to the Greek Cusina in any 
way. I just have no idea. My son years 
ago worked briefly for them and thought 
the guy was a tyrant, the guy who ran the 
place. But I don’t know who’s right in 
that situation. So let me ask a question. 
Can we go off for a second?

Drug-Free Zones

MO: Sure, sure. [recording stops then 
resumes] If we talked about the drug free 
zones I’m not sure we did it on tape. Why 
don’t we talk a little bit about that one? 
This was a case that was brought in your 
court then? 

MM: Yes. Several of us judges had 
several attacks on the various versions 
of the ordinance. Its purpose was to free 
areas typically of downtown of behaviors 
and people who were considered to be 
undesirable by the city or by the people 
who pushed the city for a response. 
Indeed, many of them did small quantities 
of drug use and sales and also had a high 
concentration of people impaired by all 
sorts of things including mental health 
living in the cheap housing available, 
some of it subsidized, and trying to get 
rid of them one way or another. The city 
has been doing it in all sorts of ways over 
the years, which is understandable, but 
in my view, shameful. [laughs] Like the 
drips so that people couldn’t stay on the 
sidewalk, couldn’t lean against the wall or 
sleep during the night because they drip 
water. That was one of the techniques of 
the storekeeps. 

MO: Oh, to make it uncomfortable for 
them?

MM: Yes. The city adopted this 
ordinance, which the purpose was to 
allow a police officer on probable cause 
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of a violation of some kind, it typically 
was possession of a drug, which is so 
low on the charts that it’s not worth, for 
most cases, prosecuting. It uses so many 
resources of the court, DA and all that. 
The cop would just issue an exclusion 
order saying because there’s a probable 
cause you committed a crime you are 
excluded from—and here’s a map! There 
were various cases and I don’t remember 
which were mine and which were others’. 

First, we said it was a matter of due 
process. You’ve got to know where you 
are excluded from! They came back with a 
map. Secondly, there’s been no conviction 
and the ability to have the liberty to move 
around requires at least a right to a hearing. 
It doesn’t necessarily mean a criminal 
prosecution, but at least an administrative 
hearing with a right of an appeal and 
so forth. They adopted that. Most of the 
people who were subject to this kind of 
treatment were not about to file an appeal 
and get into a formal process; that was 
beyond most of them. There were various 
nibblings at its functionality so they had 
to go back to the drawing board and 
figure out how to come up with another 
solution. 

I’ve written opinions giving the 
analysis constitutionally and otherwise, 
which were good little opinions, but 
cautiously only went step by step by step. 
I don’t have to say this whole idea is just 
crazy and Fascist. I may believe that, but 
it’s not my job in a case to resolve more 
than I have to to dispose of the issue 
before me. I think one of my decisions 
was unconstitutional because it provides 

no right to any hearing, any review of 
the officer’s decision and imposes this 
criminal liability for coming back without 
any right to have evidence heard or to 
challenge the officer’s perceptions. So 
that’s the kind of situation: it was little 
dance around the Constitution versus 
the City’s convenience. With a little more 
respect for the impaired people who are 
so uninviting compared to the greater 
figures in our community. 

MO: We’re coming up on two o’clock. 

MM: We’ve got ten minutes to go. And I 
don’t have to call Sharon until two fifteen. 
But then I’ve got to start rushing around 
in case she is already here. 

MO: If you want to go for a few more 
minutes we could talk about another one 
of these cases, or we could call it a day.

Excellent Trial Case Example

MM: [going through papers] All so 
different. One of the ones I don’t see on 
here is a case involving the man who 
became a quadriplegic in seconds who 
was wonderfully tried by the plaintiff, 
horribly tried by the defendant. As I 
recall it resulted in a multi-million dollar 
verdict. It’s interesting because of the way 
it was tried and how the plaintiff and 
the plaintiff’s witnesses were so much 
more effective than the defense and the 
defense witnesses. A defense expert was 
so evasive on cross-examination that at 
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one point I said: “Look this is going to go 
on for weeks unless you give us an answer 
to a question. If you don’t know say you 
don’t know. If the answer is yes, say yes. 
If the answer is no, say no. Okay?” As to 
the previous question: “No.” The jury 
cheered! [both laugh] That doesn’t happen 
very often. 

This was a case in which the plaintiff 
was so adept at using media, showing 
this robust, attractive young man and his 
family hiking through the mountains the 
weekend before this fall. The other side 
of what the jury was looking at during 
opening statements was this young man 
sitting in his wheelchair. The defense just 
didn’t know what was happening to it. It 
was like that throughout the case.

MO: This was an accident of some sort 
then?

MM: He fell into a concrete stairwell. 
His job was to disassemble a platform that 
was built so that somebody could add 
an extra pipe to a sludge tank, part of a 
hazardous waste mediation project. This is 
an aluminum plant that had accumulated 
a great deal of stuff. We keep learning 
how much is hazardous and this was a 
matter of getting it out of the ground and 
taking it somewhere else as sludge. The 
trucks involved had to be rinsed in this 
showerhead thing that was like a garage, 
rippled steel stuff. The water from that, of 
course, was full of the sludge and therefore 
had to be pumped into the sludge tank. 
 Our guy was among the crew that 
was taking apart the platform and stairs 

that gave somebody room to work that was 
attaching the new pipe to take the shower 
overflow, or the runoff from the shower to 
this tank. He fell into the concrete stairs. 
It was a fall of maybe fifteen, twenty feet. 
He landed on his head and he could feel 
his sensation of his whole spine disappear 
and has been a paraplegic ever since. [A] 
wonderful guy. His former girlfriend 
testified. She was a wonderful witness. 
Cross-examination was totally inept. 
Their witnesses were, for the most part, 
offensive to the jury for their failure to 
respond to questions and unpersuasive. 

There was a great deal of argument 
about what rules applied and so forth. 
One of the best witnesses was an expert 
in OSHA [Occupational Safety and Health 
Administration] regulations who came in 
from the field dressed in the tacky work 
uniform she usually came in. She was 
quite attractive and instead of sitting on 
the witness stand she basically talked to 
the jury as if she were giving a closing 
argument. She had models of the spine 
and stuff. She was giving this whole pitch 
and she was just a wonderful lecturer. Of 
course, the defense had no way of cross-
examining her that was doing anything 
but harm to their case. One thing after 
another just piled up. 

In jury selection there was a 
steelworker who the defense left on 
because he said that safety begins with the 
worker. They thought that was enough 
to leave him on. The defense, at least 
partially, that the plaintiff was responsible 
for his own harm because he must have 
been negligent to fall this way. The plaintiff 
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was arguing that there should have been 
a harness and protection against falling 
and so forth. Which rules we were talking 
about kept jumping around because every 
time somebody had an answer to one set 
of rules then the plaintiff had another set 
of rules. 

It was very fascinating to watch, 
but at the verdict the defense was what 
amounts to contributory negligence. We 
call it Comparative Fault. This ironworker, 
with his tattoos and so forth while reading 
the many questions that the jury answered 
on the verdict form. He read: Was the 
plaintiff negligent in any manner, which 
contributed to his injury?” He leaned 
forward and looked right into the face of 
the defense attorney and said, “NO!” [loud 
and then both laughing] It was an amazing, 
amazing trial. 

MO: I guess when you said that the 
defense was not effective in influencing 
the jury, maybe to their detriment. Are you 
talking about the people that are actually 
defending or are you talking about their 
attorneys?

MM: The attorneys I must say because 
a lot of these people, particularly on the 
defense side, don’t get into court enough 
to have learned what works and doesn’t 
work. Whereas the plaintiff’s attorney, 
particularly the contingent-fee plaintiff’s 
attorney, is in court long enough to learn 
or goes into some other line of business. If 
you’re living on a contingent fee and you 
don’t win, you’re out. Whereas the defense 

attorneys just charge their clients and they 
get paid. It was just a real contrast. 

MO: Part of why I asked that question 
is that I read somewhere is that if you 
feel one side’s representation isn’t doing 
a good job you sometimes try to help 
them out a little bit in the course of the 
proceedings. 

MM: You heard that said about me. 

MO: Yes. It was in one of the Oregonian 
articles I think.

MM: I gave that some thought when I 
heard it. I haven’t thought about it recently. 
But I often feel that the witness and the 
attorney have gotten into this dialogue, 
which is taking forever to complete and is 
unintelligible to the jury. I’ll say. “Do you 
mind if I try to clarify what this is?” I don’t 
know what the answer is. I’ll say, “Is what 
you’re trying to say a, b and c?” Yes. I’ll do 
that for both sides. Now, if one side feels 
itself injured by that then it thinks I’m 
taking the other side’s side. 

But my perception of what I’m 
doing is facilitating the process to move 
along because this is just clogging up 
with complexity and dialogue, which is 
just getting worse and worse and worse. 
There’s no question that there are some 
cases in which I personally have a real 
preference for one side over the other. 
But it is my duty not to allow that to 
affect my conduct. I can think of one case 
in which I’m afraid the other side had a 



88      Marcus, Recording Six

basis for believing I had revealed that 
preference, which I regret. It was my own 
misunderstanding of the language rather 
than the bias. But I sure understand how 
it could look like a bias. It had to do with 
the difference between duplicitous and 
duplicatas. [French for duplicate] And 
I used the wrong word. [both laugh] He 
thought I was telling him he was being 
underhanded. What I tried to say was he 
was repeating himself so could we move 
on. 

I strongly agree that I have no 
business helping one side or the other or 
revealing a preference even though I may 
have one. For that matter, deciding a case 
based on my preference. I’ve had cases in 
which my preference was overwhelmingly 
for the side against which I had to decide. 
That has happened often enough that 
I know it hurts! Like that woman who I 
knew was going to spend ninety months 
in prison. That was a jury trial, but I would 
have convicted her. I’ve had cases in which 
I had to convict based on the evidence I 
heard. I can’t let that deviate from the oath 
to obey the law. So I can understand how 
it can be perceived that way if you’re hurt 
by my clarification. But the clarification 
was not offered to hurt or help anybody. 
I know what the witness is trying to say. 
I know what’s going wrong with this 
communication between you two. “Is 
what you’re trying to say X or Y? X!” I’ll 
do that for both sides. It’s not designed to 
help one side or the other. That is wrong.

MO: Why don’t we leave it at that for 
today. Thank you for a great interview.

MM: Thank you. I look forward to the 
next one. 

 [End of Recording Five]

Grossnickle v. Stryker

MO: Today is September 21, 2010. We 
are continuing the oral history with Judge 
Michael Marcus in his chambers at the 
Multnomah County Courthouse. We last 
time talked about some of your significant 
cases, and I wanted to continue in that 
vein today. I guess you have the same list 
in front of you.

MM: Yes.

MO: We can start with whichever one 
you think is most logical to start with.

MM: Well there’s no logic to the order. I 
just chose yours. 

MO: Okay, so the Grossnickle v Stryker. 

MM: Yes. It was a case in which patients 
across the country were bringing their 
lawsuits. All of the plaintiffs’ lawyers 
and class action lawyers were watching 
this one because Oregon has such a rapid 
docket compared to other counties, states 
(all true!) in civil cases. The allegation was 
that the product that was used in surgeries 
was responsible for the loss of cartilage 
in the shoulder joint and caused all of 
these—I think there were six or seven in 
this case—cost them, as athletic, active, 
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young people, the need for a shoulder 
implant. This became very interesting. I 
learned a lot about the difference between 
the joint at the shoulder and most joints. 

There were two manufacturers 
originally, one of which disappeared 
from the case because it had settled with 
enough of the plaintiffs so that it ended 
up with a plaintiff who doesn’t claim that 
its particular product was involved. The 
product was simply a device for injecting 
a liquid medication or substance into the 
joint over a sustained period of time so the 
patient could take it home. Then after the 
period of time simply retract the needle and 
throw the whole thing out. The plaintiffs 
all claimed that these manufacturers in 
various ways were negligent in failing 
to warn, and failing to properly deal 
with the risk that this substance would 
kill all of the cells in the—cartilage is the 
wrong word—essence of the shoulder 
joint which had cells which didn’t get fed 
by blood as usual but fed by a different 
kind of fluid that’s normal. These pumps 
injected a substance, which, over time, 
would deprive those cells of nutrients so 
that they would die. Once they died they 
couldn’t reproduce the substance that 
kept the shoulder working and lubricated 
and it became very painful and eventually 
the tissue all died, this kind of tissue. 

The defendants were these 
companies that said, no, that wasn’t the 
real reason. The real reason was we had 
this incompetent doctor. The case traveled 
towards trial for months and months with 
lots of significant motions for discovery 
of records and statistics and so forth. And 

at the very last moment we were only left 
with Grossnickle as an injured plaintiff. 
There was a second defendant who was 
the doctor who performed the surgery on 
this fellow. His name was Dr. Benz. At the 
last minute Grossnickle settled. The only 
one that was left was the doctor. In fact 
he had settled with the doctor. What was 
he doing in the case? He counterclaimed 
against Stryker. 

His theory was that by providing 
this doctor with a defective product to 
use in surgery it caused him tremendous 
emotional distress and ruined—not ruined 
but damaged financially—his practice. We 
had many motions over whether either of 
his theories worked as a matter of law. I 
concluded on [considered pause] what I 
thought was a pretty thin edge. The case 
could have gone either way and might go 
either way on appeal, but I ruled that he 
could go forward. We got to hear from all 
the experts about what happened. We got 
to hear all about his surgical techniques. 
There were witnesses testifying from 
the surgical room: some saying he was 
a marvelous doctor; some saying he was 
a sloppy doctor and talked about the 
intricate nature of the surgery; that he 
couldn’t really see in three dimensions 
where his tools were going; and that he 
did the damage not this liquid that was 
pumped into the shoulder afterwards. 

There was this wonderful debate 
between the defense and the plaintiff over 
who was responsible. They both had a 
lot of statistics. The experts were cross-
examined wonderfully. The pumps that 
were involved—one set of pumps from 
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Stryker, the other from the co-defendant 
whose name I don’t remember—had 
some features that were new in the 
market, either the flow or the capacity or 
something, which the plaintiffs claimed 
made the difference between being 
able to kill all the cells in the joint that 
therefore couldn’t replicate the tissue 
(maybe technically it isn’t tissue but the 
substance. I’m missing the word). They 
had a good point because of the however 
many victims in the country, as far as they 
were concerned all of them were the result 
of, or had used these pumps. To which the 
defendant responded: yes but they were 
a tiny percentage of the people who used 
these pumps. In fact, there’s this surprising 
correlation that an enormous percentage 
of the few victims in the country, they 
were all patients of this doctor. So it was 
that kind of fairly wonderful, head-on 
collision of experts. 

The jury and I learned lots of stuff 
about the nature of the joint, the nature of 
its metabolism and so forth. The injured 
plaintiffs had all received their settlements 
and this doctor was forging ahead and 
ultimately couldn’t reach a result. It was 
a hung trial after years and months and 
weeks of trial. I assured the jurors that 
they shouldn’t feel disappointed that 
they had failed because if we didn’t get 
jurors who were unable to reach results 
from time-to-time juries would not be 
behaving correctly because they are all 
told to not depart from your conscience. 
Consider the arguments of your fellow 
jurors. Analyze them, don’t hesitate to 
change your position if you’re convinced 

it was wrong, but don’t abandon a 
position that you feel is correct just to 
reach a result. That has to happen from 
time-to-time. You did a wonderful job as 
citizens. 

Eventually this doctor who was 
in such a terrible emotional state over—
my hit on it was he had a combination of 
he was convinced that he was the victim 
of the defect in the product for a small 
percentage of the victims. But he no 
doubt had some fears that his technique 
was not as superb as he thought it was. It 
was that tension that was driving him to 
go through this trial. 

MO: Trying to exonerate himself?

MM: Yes. He was having that kind of 
deep personal involvement. So there were 
these lawyers everywhere. The victims 
were gone and the jurors got a great show 
with this professional’s career and self-
image so much at stake. Many months 
later, while we were preparing for re-trial, 
he settled. I don’t know what the terms 
are. There was no apology that I know 
of from the product manufacturer. It just 
stopped. That didn’t mean it didn’t take 
a tremendous amount of court resources 
because it literally occupied hundreds of 
days over years with little hearings, big 
hearings, big fights, little fights, lots of 
memoranda, tiny memoranda, routine 
association of counsel, major questions 
of fundamental law that applies and so 
forth. It was a fascinating case. 

MO: You mentioned that a substantial 
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number of cases were associated with 
just the one doctor. 

MM: Yes.

MO: But you also told me earlier there 
were similar cases —

MM: —across the country.

MO: Right. Presumably the doctor 
wasn’t treating all of these folks.

MM: Right, right. But the argument 
was, though it was rarely made expressly, 
that it’s a combination of what to put in 
it, which was the doctor’s choice—what 
combination of drugs do you feed in it? 
They argued that one of the substances 
that you put in has no function in this 
application because of the nature of the 
metabolism of that part of the body and 
may be responsible for what happens 
inside and that may be responsible 
for the rare cases that have happened 
elsewhere. Not this doctor, but a doctor 
here, a doctor there and so forth. It was a 
fascinating case.

MO: You also mentioned that you 
thought the cross-examination of the 
expert witnesses was excellent on the 
part of both sides.

MM: Yes. Both sides. Good attorneys.

MO: I was going to ask you about the 
attorneys. Do you remember who they 
were?

MM: I can look at the directory and pull 
up any piece of paper and I can tell you. If 
you want me to do that I can certainly do 
that now. Or if you want to look it up on 
your time that’s fine too.

MO: If you think it might lead to—

MM: Thoughts?

MO: Yes. We could pause or a second.

MM: Okay: they were all [recording 
stops, then resumes] —spoliation is the 
destruction of evidence with a view to 
impede the process of justice and the range 
of sanctions that go from dismissal of that 
party’s position on the case altogether to 
just putting it before the jury and let the 
jury figure it out. His explanation was 
that he was in a state of mind that was 
not rational because he was so distraught 
at what had happened to his patients. 
Something like that. So tell the jury. Let 
them figure it out! 

MO: He was accused of destroying some 
of the evidence?

MM: He admitted it. 

MO: Oh, he admitted it?

MM: [long pause] This is just a typical 
header of my notes in preparing part of the 
case. I see Larry Brisbee, Larry Sokol, Jeff 
Wihtol. Larry Sokol and Jeffrey Wihtol are 
plaintiffs’ lawyers. Deanna Wray, Larry 
Brisbee, Eric Neiman, Rodney Norton, all 
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excellent lawyers. Excellent lawyers. [hear 
printing in background] I mean there are 
some lawyers who try to get you mad at 
the other attorney for reasons that have 
nothing to do with the merits of the case. 
None of these guys would do anything 
like that. 

Some lawyers are just not up to 
the difficulty of learning a whole new 
profession because after all to be competent 
in a medical case you have to know 
more about the medicine than the doctor 
knows. That’s different than an assembly-
line lawyer that does assembly-line cases. 
They don’t get into court as often because 
those lawyers are here every day—the 
DAs and the defense lawyers that are 
appointed counsel and so forth get here 
every day—and they are experts in how 
the process works. But if they’ve got a case 
that requires a special understanding of 
a foreign topic they’re not up to the task 
often. Some of them are up to every task. 
It’s hard for somebody with a difficult 
defense in the sense that it involves an 
understanding of human psychology 
that is not well known, it’s real hard for 
somebody to get appointed counsel that 
can represent them well. I was glad to see 
a murder defendant who was coming up 
for trial again with his fifth lawyer has 
got somebody who understands what the 
defense has got to be about in the case so 
we can have a real trial instead of a lawyer 
just trying to say your only option is to 
plead guilty, which is otherwise not so 
crazy or not even incompetent. But it is 
insufficient if you don’t understand the 
nuances of this strange circumstance that 

might give rise to a defense. Well, that one 
is coming up for trial so I can’t talk too 
much about that. 

Anyway, so these were all good 
lawyers, all good at what they did. It was 
a pleasure to watch it except for the pain 
involved: the pain to the plaintiffs and 
the pain to the doctor who was obviously 
distressed by what I took to be his concern. 
What he wanted was validation that he 
was a great doctor. I thought you know 
what? Chances you’re going to get that out 
of this are pretty small. But the process of 
working it over, working it over, working 
it over was a way of learning to live with 
it. It just took time. A lot of what we do in 
these big courtrooms is very different than 
assembly line justice. It’s a ceremonial, 
psychological, ritualistic kind of approach 
from a society to a dispute that needs to 
be resolved. 

MO: When you say assembly line justice, 
you mean cases that are cut and dried 
from the beginning?

MM: Well they’re treated that way 
because they don’t amount to much as far 
as what’s at stake to people as far as the 
court is concerned. That line is affected 
by budgetary resources. Cases that used 
to be prosecuted as felonies are often 
prosecuted as misdemeanors to save 
money. Cases that used to be prosecuted 
as misdemeanors are, many of them, now 
prosecuted as violations. So you don’t 
have a right to appointed counsel, you 
don’t have a right to a jury trial and you 
can’t go to jail to save money. 
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Role of Expert Witnesses

MO: When you mentioned, in this 
case, that the cross-examination of the 
expert witnesses was excellent a question 
that comes to mind is just in general 
what you’ve seen in the courtroom in 
terms of the role of the expert witnesses; 
the contradiction or tension with the 
knowledge that you know one side’s 
experts can say one thing and the other 
side’s experts can say exactly the opposite.

MM: Particularly in medical malpractice 
cases, of which this is a species. It’s a little 
variant, but it’s the same idea. You have 
people who in big cases have wonderful 
credentials and look at the case and the 
same records and come up with directly 
conflicting conclusions about, for example, 
whether the doctor met the standard of 
care. This is the only place where experts 
have to answer questions about their 
position. In their own worlds nobody 
questions them. That’s true of people who 
teach law as opposed to practice it. That’s 
a big difference. 

The qualities of a good expert cross-
examination are if you can get the expert 
to appear as arrogant that will hurt him 
almost as much as reflecting flaws in his 
testimony. The art of cross-examination 
and in preparing your witness for 
examination and cross-examination is 
an amazingly deep art. There are some 
doctors who are so arrogant that it’s real 
hard to swallow anything they say just 
because they’re so full of themselves, 
at least for jurors. Some people who 

are arrogant are arrogant because they 
know they are really good. Their logic 
can convince you, but you’ve already 
offended a good hunk or percentage of 
jurors just because you can’t be friendly. 
The other thing you’ve got to be able to 
do is get them to communicate, if they’re 
your witness at least, in language the 
jurors can understand, which is not 
easy with people who speak jargon. 
The typical good cross-examination is 
limited to getting what you want the 
doctor to concede about his analysis 
that you know your expert will disagree 
with, and stop. The most typical mistake 
of inexperienced, or not particularly 
competent, lawyers is arguing with 
the expert because in doing that you 
frequently get the expert to fill in gaps 
in the argument your cross-examination 
now cures. 

It’s a wonderful art that, at least 
when I was in law school forty years 
ago, didn’t really get taught. I don’t 
know how much of it is taught these 
days because from what I see of young 
lawyers they haven’t learned that yet. 
Some of them have a natural knack for 
it. There are trial practice courses, but 
I don’t know whether they teach more 
than the routine course of events. I don’t 
know how much they teach of this skill 
and this art. Maybe schools vary in their 
quality and I don’t know how they’re 
ranked. The schools that have the highest 
ranking like Harvard have widened 
their course selection. But it’s always 
had this reputation because of its status 
in the academic world for publications 
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and theory, which often has so little to 
do with what goes on in courtrooms, 
maybe appellate courtrooms, but not in 
trial courtrooms. 

MO: I imagine you’ve heard cases 
where you’ve seen flaws in an attorney’s 
presentation, or cross-examination, with 
expert witnesses—

MM: Oh yes.

MO: —that sometimes swing the case 
one way or the other.

MM: Oh, no question about it.

MO: Is that distressing if you think it 
wasn’t the way things should have gone?

MM: Well it’s going to be more 
distressing if it’s not the way things 
should have gone. It’s not particularly 
distressing in which justice is ultimately 
served by incompetence on the wrong 
side. [both give a slight chuckle] 

MO: Right. I have a footnote back to 
the specific case that the jury was hung, 
in part, because two of the jurors fell in 
love during the course of the trial and 
one wouldn’t vote against the other?

MM: That was the allegation made 
by two other jurors who were really 
mad that their work had been ruined 
by what they perceived to be the love 
affair, which developed between these 

two jurors who had never met before 
deprived the case of two independent 
jurors. I was in no position to assess 
that because I wasn’t in the jury room, 
wasn’t part of the deliberations. But, I 
can understand their frustration. They 
may well be right, I just don’t think it 
was this case.

MO: I have a note on this case when we 
talked about it earlier.

MM: It may have been this case. I just 
don’t remember.

MO: I guess that sort of thing might 
be hard to prove, but would that be 
grounds for an attorney to appeal?

MM: Probably not. It’s amazing how 
resilient a jury verdict is against appeals 
based on what goes on in the jury room. 
I know that I had a motion for new trial 
because a juror had a petit mal seizure 
and walked out of the jury room during 
deliberations. Fellow jurors rushed after 
her, pulled her back and then we had to 
take testimony of the jurors limited to 
what went on. I found a case that found 
somebody passing out, just lying on the 
floor. They said: “We don’t go into that 
and affirmed.” [both chuckle] The jury 
verdict is pretty much, not entirely, but 
pretty much immune from that kind of 
attack.

MO: I somehow lost my list. But the 
next case on the list is?
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 Ackerman v. OHSU Medical Group

MM: Ken Ackerman.

MO: Ackerman. That was the TV 
journalist?

MM: Yes. What strikes me most about 
this case is it was a well-tried. [pauses] 
I don’t recall whether the defense did a 
great job or not. I know that the plaintiff’s 
side did. What struck me most about the 
case was that the plaintiff’s celebrity 
obviously had an impact. Because I’d 
seen cases where I thought the merits—of 
course I wasn’t in either jury room—were 
about the same but became a defense 
verdict zero, and one in which the 
damages were found zero. In this case, 
which was found responsible for I think 
it was a surgery that was incompetently 
performed on the plaintiff. 

MO: This was also a shoulder situation, 
right?

MM: Right. The interesting thing about 
this was although he claimed great 
impairment the defense had videos of 
him playing in, and winning I think, a 
tennis tournament after his injury. At 
the very least that shows to some extent 
the degree to which he was impaired by 
this injury was obviously not extreme. 
Yet the amount of the verdict was I don’t 
remember how much but it was well above 
the $500,000 [pause]— There’s the claims 
against a public body that ultimately was 

declared unconstitutionally low and they 
readjusted it up and Ackerman was one of 
the cases that involved that kind of issue 
on appeal. I had nothing to do with it 
here. Oh, I did have something to do with 
it. I made a decision based on it. 

I think there was a motion to 
substitute OHSU for the individual 
defendants, which the statute required, 
and I refused to do that because of the 
ceiling on the claim against OHSU and 
the constitutional guarantee of a remedy. 
The appellate court worked out things 
like that. I think the present state is now 
that we have a higher ceiling they get to 
get substituted out or something but that 
wasn’t what was significant down at the 
trial level. It was well tried. The verdict 
was well above I think it was above a 
million dollars or two million dollars. I 
don’t remember which. But it was clear to 
me that this guy’s injuries were awarded 
in part because the jury was impressed 
with his celebrity. I didn’t see any way 
that celebrity had anything properly to 
do with the amount of his damages. He 
may have made some claim that he had 
to stop being a celebrity where he made 
a lot of money. I thought that evidence 
was not all that persuasive. So I had the 
definite impression that his celebrity 
significantly contributed to the amount 
of his award and perhaps to liability. 
But I don’t know; liability was probably 
pretty clear. 

MO: You said something about damages 
were zero didn’t you?
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MM: There was a case in which damages 
were zero in a remarkable case. 
MO: Oh, but not the celebrity case.

MM: Not this one, no. The jury found 
that there was liability but no damages 
because—this was one of two cases—it 
was either the person with the response 
to cancer which was perhaps delayed or 
initially wrongful but this person was 
doing far better than anybody who would 
have been responded to. There was no 
proof that the response contributed to 
damage to life because he (or she) was 
living much longer. 

There was another something like 
that with a family physician who didn’t 
diagnose a rare condition of fusion of 
parts of the skull so that the child was 
growing with a football-shaped skull 
and the brain was under tremendous 
pressure. By the time somebody finally 
took the child to another physician who 
said: oh my god! What they had to do 
was fracture the skull so that the brain 
could be relieved of tension. The question 
being whether there was brain damage 
in the interim that set the child back 
permanently in its development. The 
evidence as to any ultimate damage was 
insufficient for the jury. The physician quit 
the practice of medicine. She was sitting 
in the courtroom through the whole trial 
and she was in tears through the whole 
trial because she blamed herself for this 
omission. It was very sad for everybody.

MO: I imagine these cases are tough in 
terms of a doctor probably trying to do 

the best they can for their patient and 
then wind up in court.

MM: Oh yes. Oh yes, absolutely.

 Airport Parking Structure Collapse

MO: This was one that I think made 
the papers in a big way and that was the 
collapse of the under-construction airport 
parking structure?

MM: [leafing through papers] Yes, this is 
another case that settled too late to allow 
us to contact jurors in advance that you 
wouldn’t have to appear. Attached to 
this, notes, January 25, 1999, in which 
I was dealing with all sorts of motions. 
Just to give you an idea of what these 
settled cases look like in court work, in 
settlement they usually don’t disclose 
the amount of money. I’m sure there was 
ample compensation paid. The worker’s 
comp eliminates liability beyond burial 
expenses in the case of death. So you 
don’t get pain and suffering and that sort 
of stuff. In return there’s an easier basis of 
liability: if you were on the job and you 
were injured you get that compensation 
but you can’t sue for negligence. This was, 
in each case, suing somebody else who 
has got a more remote liability and you 
have to establish that liability. You’re not 
their employee subject to their control and 
so forth. 

This was the parking structure 
across from the international airport in 
Portland. As it was being constructed, one 
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of the parking lot spiral access roads going 
up the various floors was up in the air and 
collapsed and it killed several employees. 
The paper attached to the letter to jurors in 
that case—just to give you an example of 
the kinds of judicial work and lawyer work 
that goes into such cases even though they 
are ultimately settled. There are technical 
motions on the law that applies and who 
you can reach on this theory and who you 
can’t. I think I let one of the defendants off 
on one of the theories but not another. 

What happens, often, is that in 
jockeying around with what claims are 
there, I’m busy doing this and deciding 
issues before trial and they’re busy 
negotiating. Sometimes the way I decide 
on this or that will determine how the case 
comes out in settlement, but I’m not part 
of the settlement negotiations. Although, 
there are judges who do settlement 
negotiations, but certainly not the trial 
judge so I have no idea. I’m sure the 
victims’ attorneys felt triumphant.

MO: I have a couple of notes from one 
of our earlier conversations. I think it 
was that time when we actually didn’t 
record. I just wanted to get some notes on 
it. One was you said that the jury came in 
unnecessarily because the case had settled. 
But my note says that it settled after the 
first day of trial. 

Hollywood v. Rentrak 

MM: This letter is the best—there’s 
another case: Hollywood v. Rentrak [Rentrak 

Corp. v. Hollywood Entertainment Corp., 
No. 9804-02811 (Multnomah County, Ore. 
1999)], where that happened. The jurors 
were actually here. In fact we spent a week 
selecting them and on Friday of the week 
it settled. The parties gave them free TV 
tapes. They didn’t write them a letter. Yes! 
You reported today and your appearance 
satisfies this tour of jury service. Well so 
this did happen on the last day, on the first, 
whatever. So at the most it would have 
been in the middle of jury selection. That 
letter is a better source than my memory, 
which says: “You’re here!” They may have 
been downstairs like two hundred of them 
to select from. I don’t know how many got 
to the courtroom in that case. 

MO: Do you want to move onto that 
Rentrak case?

MM: Sure.

MO: We’ve got a couple of others here 
too that we’re already talking about a little 
bit. That was one that settled after the first 
day of trial. Is that a typical thing that 
happens after people get a sense of which 
way it’s going?

MM: It’s not typical in the sense that it 
always happens., but it’s not what I’d call 
rare. It happens. What I know is Rentrak 
settled after a week of jury selection. Trial 
didn’t start. Both sides wanted to show 
me all of their media support. I’m giving 
you that for the names of the lawyers and 
a typical preparation for a typical day 
of motions, one of many, many, many, 



98      Marcus, Recording Six

many days before trial. The biggest fight 
was discovery. The argument in the case 
essentially was they had this intricate 
arrangement for splitting the money from 
Rentrak’s tapes sold by Hollywood or 
rented by Hollywood, or the other way 
around, I don’t remember which. But it 
was an intricate formula. It kept getting 
modified. 

The attorneys came in for summary 
judgment on several issues. I remember 
in the case I had a cardboard box bigger 
than a ream of paper. I had lined up in it 
what I recall as being ninety or a hundred 
motions all to be decided. I had prepared 
every single one of them thoroughly. I 
remember starting the hearing by saying 
“Look for both of you here are the motions 
that were dead on arrival as absurd.” I 
pulled six or seven out. “I’ll let you say 
anything you want, but I’ll give you my 
first impressions. There were some really 
bizarre legal theories in there.” I said, “I 
don’t know who you think you’re dealing 
with, but this doesn’t make any sense for 
this reason.” So we quickly disposed of 
six or seven of them that way and then 
worked through the others. 

I enjoyed being thoroughly 
prepared on such things, which took a 
long time working at home. I don’t sit 
down back here and declare—when I 
was working full days, which I hope to 
be doing again as soon as I get over this 
course of treatment. I’d be working on this 
stuff at night and weekends. I’d take them 
home with me as I’ve done with this case 
involving rehearing a motion to quash 

and evidence found under the police 
inventory law that applies to towed cars, 
etcetera That was the kind of case it was. 
It was fascinating for me hearing these 
lawyers make these strange arguments 
who I knew, knew better. They were just 
trying to get away with stuff and charging 
their clients. Their clients were paying for 
pretty bizarre arguments. They’d been too 
close to fantasyland with the movies they 
made! [chuckles] They didn’t make them 
but they marketed the tapes.

MO: It causes you extra work too. I 
imagine that must be irritating at times.

MM: Yes. I had to find out how to 
articulate it exactly where this goes 
completely wrong. They wanted to read 
this contract—this is the full integration 
of the contract. [seemingly reading] It can 
only be changed by a written amendment. 
An attorney would argue, yes, and the 
amendments included those that occurred 
before it. I said nonsense! Nonsense! It was 
not purporting to change. The argument 
was that an agreement made in June had 
to be read as amending a superseding 
change entered in July. Crazy! That didn’t 
make any sense and they all conceded as 
much. So we’ll go to the ones that make 
some sense and they were fascinating. 
I worked very hard on that. The jury 
selection was a good project. 
 The arguments were the parties 
had found ways to cheat each other by 
intricate accounting procedures. They 
were each charging the other with hiding 
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profit or claiming tapes were missing that 
weren’t, or not accounting for tapes that 
were, missing that they were responsible 
for. Stuff like that. That’s what made the 
case. Now, years later, Hollywood is out 
of business. I don’t know about Rentrak.

MO: The technology of delivering video 
is changing.

MM: Quite a bit. Quite a bit. The whole 
earth is shifting under our feet.

MO: That’s right. It makes hotly 
contested lawsuits of yesterday.

MM: It keeps the lawyers fully employed. 

MO: A note I have on this case from 
our earlier conversation was you just 
mentioned your work at home and 
studying all the motions. You said that 
you surprised the heck out of the lawyers. 

MM: I think so. I think so. I don’t 
know how many times you see that: one 
hundred and twelve motions. This should 
do it! [both laugh]. [animated voice] “Okay, 
number seventy-two!” Pull out a new file. 

MO: Were there specific indications that 
they were surprised that you had done 
such due diligence?

MM: I don’t remember if I can point 
to any expressed manifestation, but I 
can imagine at the very least they were 
really amused and surprised that I was 
taking them seriously enough to do all of 

that. Because there are lots of things that 
judges do, including myself. I see what 
the dispute is; we’ll talk it out when we 
get to the courtroom. My notes on some of 
them are pretty short. Oh give me a break: 
next one! [both laugh]

B-line Case

MO:  Let’s see. You know there’s a case 
that I didn’t put on your list today which 
we’ll maybe have time to get to today. 
The reason I didn’t put it on because it 
was at the top of my original list and 
somehow we started at number two and 
that’s the Umatilla chemical weapons. 
I’m not proposing to talk about it just this 
moment. 

MM: You want to do asbestos first?

MO: That’s the B-line case?

MM: No, no. B-line is —

MO: Asbestos is the Deblock. 

MM: Yes. This is the B-line case—

MO: B-line had a lot of stuff associated 
with it. It looks like it requires double 
binder clips.

MM: What I did was I printed a list of 
all of the entries on this case between July 
of 2006 and March of 2009. Some of these 
are backups and duplicates and you can 
see that; very few of them. But when they 
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have a backup (MBK!) and identical file 
size, but most of them are not. This big 
document—before I started numbering 
them—but it’s probably in the order of a 
hundred pages, were preparation for one 
day. It actually took several days to decide 
them. 
 Just to give you an idea of yet 
another case that was ultimately settled, 
but the big day was whether or not to grant 
an injunction to enforce the deal. This was 
a fascinating case. The guy was a lawyer. 
I think his name was Bill Weinstein. He 
was the defendant in the case brought by 
a group of investors. They were also these 
high-rolling financial people. 

The defendant discovered, once the 
federal courts went to e-filing, a way to 
purchase enormous lots of debts that the 
banks who owned a credit card account or 
the credit card company had given up on 
for a tiny fraction of their face value. They 
were all or almost all in bankruptcy. He 
found a way to use the electronic filing, 
provided by the federal court e-filing 
device—I’ve alerted my Oregon e-court 
colleagues: “Remember! [laughs] You 
can get overwhelmed if somebody finds 
something equivalent to this to do in our 
court system. 

They said, “Well, no, because in 
order to be filing you have to do this first.” 

“Okay, well, just don’t forget that I 
warned you!” [laughs]

He was making fistfuls of money 
with this because I think at one point 
he said he was actually filing in federal 
bankruptcy courts across the country 
something like millions of objections to 

bankruptcy discharges. These objections 
would be effective unless contested. I have 
no idea what happened next. I’m not sure 
how come he was so successful in making 
this worth something because after all 
somebody else couldn’t collect. It may be 
because it got distributed out of the estate 
of the bankruptcy, the person filing the 
bankruptcy petition because that’s a way 
of getting the assets into the court and then 
distributing to others. It must have worked 
because he was making a lot of money. 

MO: Maybe just on volume.

MM: Yes! I was thinking of using an 
analogy to the Monsanto means of 
attempting successfully to join the genes 
of flounders with potatoes or something 
like that which they actually did. But it 
involved killing the vast majority of the 
plants that it filled with millions of tiny 
needles. Anyway! It worked for him. He 
was making tons of money. But he decided 
he wanted to expand. He made a deal with 
a set of investors who were willing, in spite 
of the fact that they put more money in 
than he had. They agreed to allowing him 
to continue to run things provided that he 
meet several conditions, one of which was 
that he maintain profitability for them at 
a certain value. Profitability fell off and 
they attempted to exercise their rights 
under this contract that brought all their 
money in to take over the project and run 
it differently and kick him out. 

He didn’t want to get kicked out 
from his baby that he developed. He 
argued that they had subverted his right 
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to run the company in various ways. They 
sought their injunction. The injunction 
was provided for in the contract. By the 
way, the only reason they were in Oregon 
was because he was in Washington and 
the others were in California and this was 
a neutral forum in-between. That was 
a major hearing, but you can see all the 
other hearings and get some idea of how 
much paper was involved by the size of 
those file entries for years. 

After hearing the testimony on this 
trial in which—the preliminary injunction 
hearing is unlike most cases where you 
don’t spend years getting ready for it. 
It catches you by surprise because it’s 
coming up pretty damn soon. I got a lot 
of evidence, heard a lot of people testify, 
and I concluded, in part because he was 
not prepared to present the case to the 
contrary, that the new investors must 
prevail. He alleged a lot of things about 
what they had been doing. There was a 
lot of cross-examination about that and 
so forth. I wasn’t persuaded that any of 
these things actually happened. I allowed 
as how under all the circumstances the 
injunction had to be allowed because as 
strange as it was, that was the bargain and 
they get to enforce it. 

The problem was that he had 
combined an electronic technology project 
with a legal practice. A lot of the cases 
that were in this database had nothing 
to do with this, but were his cases. They 
had to be separated without violating 
his obligations to his clients and without 
interfering with their ability to exercise 
their rights under the contract. That 

was very complicated. I figured that the 
brilliant thing to do here was to appoint—
what do they call them?

MO: A referee?

MM: A referee maybe. Maybe a higher, 
better sounding title than that but yes! 
I knew somebody for years who struck 
me as having the kind of integrity, 
intelligence, and sense of humor that 
it would take to do this. He met with 
them many, many times. They would 
often come to me with appeals and with 
challenges and this and that and this 
and that and this and this and that. You 
can see there were years of that after the 
injunction hearing. This lasted for years. 
It was fascinating and complicated but 
eventually, eventually [emphasized] it 
settled, which is the best thing that could 
have happened. 
 By the way, some years later one of 
the many letters I received when word of 
my health condition got out was from the 
losing person in the injunction hearing 
whose name—I’m terrible at names. I 
think I gave you the name already that 
I could remember which was—it’s the 
B-line. Bill Weinstein I think. When I get 
to answering all the letters in this package 
of letters—it must be over a hundred—
that’s another project to complete. He felt 
that I protected him against predatory 
behavior by these people because they 
won and unreasonable—being rolled 
over. These aggressive attorneys were 
ready now that they’d won blah, blah, 
blah. And he had good attorneys too but 
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their styles were much more Portland, 
Oregon. These guys from San Francisco 
and from Washington were much more 
bulging biceps kind of law practice. 

MO: As opposed to Portland lawyers?

MM: Portland is—with some notable 
exceptions—a much more cordial and 
some would say professional, but I 
don’t think that answers the question. 
People are more civilized and respectful 
of each other percentage-wise than the 
hardball, taking-the-gloves-off kind 
of full aggression litigation that a lot 
of attorneys are used to. The cultures 
in different jurisdictions vary quite 
a bit. It was another fascinating case 
with fascinating complexity in an area 
that was so different than Hollywood 
v. Rentrak, which was accounting 
machinations; the medical cases; the 
different spheres of medical practices 
and different sciences; the human 
emotions of the doctor and the patient. 
All of these things are fascinating and 
quite different. I wish I could make 
everybody feel better and get along and 
I often say that now. 

MO: Actually I have a note. I meant to 
ask you this when we were talking about 
the airport case which maybe almost 
you’re touching on now. That is you 
said that what went on in the courtroom 
was so far removed from what people 
wanted to hear. 

MM: Yes.

MO: Probably the survivors I guess. 

MM: The technicalities of what the 
law has to put up in front of one side’s 
objectives seemed to have nothing to do 
with—these guys are dead and somebody 
is responsible. Here we’re talking 
about the technical degree of control, 
the corporate relationship between the 
contractor and the general contractor. 
What is that about? My husband’s dead 
in an accident at the airport. What the 
hell are we talking about? That sort of 
thing. To some extent it’s occurred to me 
since I was in late teens that the function 
of the judicial process is to some extent to 
dilute the emotions that lead to conflict; 
to suck up all the energies that people are 
throwing into a conflict; and to drain it of 
its capacity for violence. Right or wrong, 
by intention or otherwise, it’s one of the 
functions it actually serves.

MO: Back to the B-line case, another 
little detail. I guess the referee was a 
person named Richard Forester?

MM: Yes.

Deblock Mesothelioma Case

MO: [pause] Another case then that 
probably had some emotional elements 
would be the asbestos case, the Deblock 
case. What was the essence of that one? 

MM: This is one of the mesothelioma 
claims. This is a Labor Press release on 
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what the plaintiffs viewed my input on 
this case to be. Apparently what happened 
was—and that’s the best recollection 
about how it terminated—Greg Deblock 
passed away on the second day of trial 
of a personal injury lawsuit he filed. One 
defendant in the lawsuit settled prior to 
trial for more than $5.6 million. According 
to his attorney, Mr. Deblock was poised to 
deliver a “knockout blow to the remaining 
defendants. He did not die in vain, 
etcetera” These are plaintiffs’ lawyers and 
they’re saying their perceptions of the 
case. 

This is the case about asbestos 
exposure to industrial workers in a wide 
variety of industrial contexts. Any place 
where there are pumps or generators or 
devices that are—well, pipes in a room 
like this—are insulated by a blanket, 
which is composed largely of asbestos. 
They service motors. They service pumps. 
They service valves. There are all sorts of 
industries that involve a lot of this. The 
practice of law by plaintiffs is nationwide. 
You probably see ads: “If you’ve got this 
disease, it’s cancer.” I don’t know what 
percentage of people who have this die. 
I think it’s high. I had made a series of 
decisions in the case, again because the 
case got here to trial before the others 
in the country that are working up their 
dockets, which go much more slowly. 
The whole bar on either side of that in the 
country were watching this for outcomes. 
The technical questions are what liability 
could there be? Is it impossible to prove 
which manufacturer was responsible for 
which asbestos in which device and so 

forth? What did they know when they put 
it in? 

As I recall I concluded that there 
was enough evidence to go forward. That 
the manufacturers had become aware of 
the risk and were not warning the users of 
the substance in putting it in equipment 
initially or in notifying workers, whose 
regular job was to make adjustments or 
changes of valves, of gears, of bearings, of 
whatever, that had this stuff around it. So 
that just cutting and replacing the asbestos 
wrap could cause this disease by inhaling 
the microfibers that can cause cancer in 
the lungs. So it’s a lung cancer-causing 
product of industrialism and it’s now a 
whole bar built up around it that does 
practically nothing else. Again, you’ll see 
from what’s attached— just an example 
of one of the many, many hearings that I 
had in the case. That may be the one that 
was the actual trial. It’s got another set of 
documents like the one in B-line where it 
just goes on forever. 

MO: You mentioned to me earlier about 
this case that the defendants made a 
motion to dismiss due to the failure to 
state the claim?

MM: Yes. On grounds that they hadn’t 
sufficiently linked the defendants to the 
causation because they hadn’t alleged, and 
perhaps were incapable of proving, whose 
asbestos was in which tool, which place. 
Because the plaintiff could have worked 
in twenty places so how are you going 
to prove that my client was responsible 
for that asbestos? It was a difficult case; 
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a difficult analysis. But I found pieces of 
the case that could go forward. As you can 
see it was before a jury when the plaintiff 
died. I wasn’t quite sure why it was that 
they didn’t simply file a probate and 
establish a guardian for the estate. Maybe 
everybody was convinced that that would 
require starting a new case. Maybe they 
settled for $5.6 million. I don’t know.

MO: I guess you didn’t dismiss the case 
based on that motion?

MM: No. Otherwise it wouldn’t have 
gone to trial before the jury. 

Jury Room Conduct

MO: Right. I also have a note that there 
was a juror letter. Was this written to you 
after the case was over? 

MM: I’ve gotten letters from jurors after 
cases are over. Do you have any more 
about that?

MO: That’s all I’ve got was there was a 
juror letter.

MM: No, I don’t remember any. When 
there’s a letter from a juror or a note from 
a juror more typically—because there’s no 
reason to send a letter—you just hand it 
to the clerk. We share it with counsel and 
have counsel come in here and say here’s 
our problem. What do you want? I don’t 
care; forget it. That’s fine. We put that on 
the record. I don’t remember anything that 

really stood out. Oh the sort of thing is that 
a juror says is, I recognize that witness as 
somebody I knew before. I’m not going to 
start over because of that. But in that carrier 
of stuff I’ve received from people recently 
after apparently reading or hearing about 
my illness, are juror letters as well. There 
are letters from people I’ve sent to prison.

MO: Do they sometimes tell you about 
things that went on in the jury room that 
they felt were improper? 

MM: I told you about the two jurors who 
were complaining about two jurors who 
fell in love?

MO: Right.

MM: I don’t remember any letters about 
jury misconduct other than that. I talked 
about the woman who stumbled out of the 
jury room in the midst of a seizure. 

MO: I don’t remember that we got that 
on tape.

MM: I think we did. I told you about the 
research I did and found that there was a 
case in which somebody was flat out on 
his back during most of the deliberations 
and the Court of Appeals said: no problem. 
There’s not much you can do to set aside a 
jury. 

Actually I did get one. It was an 
unusual decision because I actually set 
aside the conviction. It was a woman who 
wrote that another woman in the jury room 
was so obviously racist in her comments 
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about the witnesses and the defendant that 
the witnesses who were Black obviously 
lied because they’re Black. The defendant 
is obviously guilty because he’s Black. I 
was convinced that this was a very unusual 
set of allegations and I was going to take 
the step of bringing the jurors in and 
conducting a very narrow instruction not of 
what was said in deliberations but whether 
anyone expressed any racism. As I recall, 
many couldn’t remember any. Some could 
vaguely and were a little bit disturbed 
by it. But the answers of one juror to the 
questions convinced me by the manner of 
her answering the questions that she was 
obviously a racist. I granted a new trial. He 
was tried, as it happened in the course of 
rotation, by another judge and convicted of 
the same crime. But I feel a lot better that he 
was convicted by a jury that didn’t have a 
racist on it or at least a blatant racist. 

Umatilla Chemical Depot Cases

MO: I’m going to pause again here for 
a minute. [Recording stops, then resumes] 
We’re back on tape. We’re going to 
discuss the Umatilla Chemical Depot 
case. [UMCD] I guess it was a case that 
concerned a citizen’s group, an activist 
group maybe?

MM: Right. It called itself GASP. The 
Secretary of State says: “What does GASP 
stand for?” “Nothing; it’s just GASP.” 
Oh no, we need it to stand for something 
they reported. So they said something 
like [considers] Grouped Against Social 

Predation, or something like that. It was 
in fact a coalition of Indian tribes and 
environmentalists and bee growers and 
all sorts of people who were concerned 
that the incineration of four major 
chemical weapons stored at the Umatilla 
Depot would release deadly contagions 
into the atmosphere and perhaps into 
the water. The case took years and years 
and years. The plant had been built 
and run for years and years and years. 
I don’t know, but do suspect, that they 
finally proceeded through completion of 
all of the destruction or almost all of it. 
Although there have been lots of incidents 
at the plant, there have been no major 
catastrophes and as far as anybody knows, 
no release of hazardous materials into the 
atmosphere that anybody detected at any 
significant rate.10 

There were many things about 
the case that were fascinating, that were 
unusual and that are different than all the 
cases we’ve talked about. For one thing, 
the U.S. Army was a party in a state court. 
That’s very unusual. The reason for that is 
that the U.S. Army was an equal controller 
of the facility along with the—I think it 
was the Washington Demilitarization 
Company that was running the plant.

MO: A contractor?

MM: Yes, a contractor. Essentially the 
volunteer attorneys for the plaintiffs were 
arguing all sorts of things but basically 
that this was hazardous and that they 
(being EQC or EPA or the Army or the 
Demilitarization Company) violated the 
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rules of safety and the federal statutes that 
applied and so forth and so on. One thing 
is that it is the Army; that’s a party. The 
second thing is that mainly federal law 
applies but the reason the Army is a party 
is that under the federal act under which 
these demilitarization plants operate 
require that the plant be licensed under 
state regulation. That brings the EPA into 
the picture. 

MO: And Oregon DEQ too?

MM: Yes both. And both of them were 
parties and exactly who was responsible 
for what was interesting. I learned more 
and more about which was what. But they 
had a relatively small team of experts who 
investigated and reviewed applications 
and contracts and revised rules and 
so forth. The first time it came to me it 
was—every time it came to me—it was a 
petition for review of the decision of an 
administrative agency: the Environmental 
Quality Commission/Environmental 
Protection Agency. There were some 
squabbles originally about the jurisdiction 
and so forth but then that didn’t consume 
much time. We had weeks and weeks 
and weeks of testimony and thousands 
of exhibits. There are something like 
seventy-three three-ring binders out 
there. Some of them have been emptied 
and just the contents stacked in those 
shelves behind the bench. Most of them 
are technical reports and statistics. It was 
a fascinating learning experience for me 
about the nature of how risk is measured 
and how experts will sit around a table 

and come up with a factor of safety to 
use as a correction, or allowing for safety. 
They basically make it up. But they’re 
experts! [both chuckle] 

The law, as I understood it when the 
case first came to me, was that if there is 
any evidence, which could lead a rational 
administration to come to the decision it 
did, you affirm. If it doesn’t you send it 
back to them to decide to reconsider the 
case. So they ultimately make the decision 
and if somebody doesn’t like the decision 
they appeal to me. The only question for 
me is whether there’s sufficient evidence 
to sustain the result; if not, send it back. 
My analysis the first time up—and things 
kept changing because they kept learning 
things— as I recall, the role of the carbon 
filters in this process for handling the 
incineration and its gases and so forth 
was that there was insufficient evidence 
to conclude that the carbon filters were 
sufficient to do what they’re designed to 
do. But it wasn’t clear from the language 
of the agency whether they were relying 
on these carbon filters or just considered 
them a permissible addition to a process 
that was okay without them. So I sent it 
back to them. After more hearings that they 
conducted with more experts and more 
input from the citizens, that the carbon 
filters were not critical. So then they came 
back to me. I said my only analysis can 
be, could the evidence before the agency 
be perceived rationally as sufficient to 
support the conclusions they’ve made 
about the safety and the lawfulness of the 
process. I said: “Yes, that’s all I get to do.” 
GASP appealed it. That was appeal one. 
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 Then we had another hearing. 
Before that hearing there was a decision 
by the Supreme Court of the State, which 
changed administrative law dramatically 
by a justice that I greatly respected, who 
retired soon after this for reasons that had 
nothing to do with this but probably with 
criminal decisions she made and her lack 
of any interest in having that rolled-up-
sleeve-bare-knuckle fight against sections 
of the population that disagreed with her. 
I think she was an excellent judge. 

MO: Who was she? On the Supreme 
Court? It wasn’t Sandra Day O’Connor?

MM: Our Supreme Court.

MO: Oh! Oregon Supreme Court. Okay, 
I’m sorry.

MM: I don’t consider those people 
in Washington our Supreme Court! 
[both chuckle] Not since they gave all 
corporations the right to attempt to buy 
every election. 

MO: Indeed an interesting decision. 
Betty Roberts?

MM: No, no. It may come back to me. 
[Justice Susan Leeson] It’s pretty easy to 
figure out. Anyway! So her decision on 
a case was very, very different. It was a 
case involving a [pauses] Watermaster in 
a small community.11 Neighbors had a 
dispute; there was one neighbor who was 
complaining about the other’s diversion of 
a stream that used to go across his property 

or something like that. I forget the merits 
of the decision. The Watermaster wrote 
a letter saying the outcome. This was 
appealed to the Supreme Court. By the 
way, different agencies go directly to the 
Supreme Court and some go to the Court 
of Appeals and some go to me [i.e., to a 
trial level judge]. I don’t know how I got 
one that came directly came to me. The 
Riverkeeper ones came to me. Maybe they 
brought it to me initially or something. 
 But in any event, she came up with 
this process as if it were always around. 
It’s never been around and it’s completely 
unworkable for reasons that I’ll explain. I 
think basically everybody who was familiar 
with administrative law understood she 
had stood administrative law on its head. 
The first step is the same: is there evidence 
from which anyone could conclude that 
the result was rational? The next step is, 
both parties have the right to add to that 
evidence here in circuit court. Then the 
question is now that all that evidence is 
before the court, could anybody reach this 
result? If so, you affirm. 
 Now, what’s terribly wrong 
with that: first of all to build that on this 
letter from a Watermaster, whoever he 
was, on this letter basis, to an agency 
that is selected and charged with this 
complicated, technical oversight of a 
complicated, technical procedure and then 
affirm the result. If what makes it rational, 
they never saw, it makes no sense at all. If 
the agency to which is delegated this role 
of overseeing and assessing the evidence 
is cut out of the picture once you get into 
circuit court where nobody is expected to 
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have the training or expertise. I can’t walk 
into the plant and make an investigation. 
Maybe I can, I don’t know. So the law had 
changed and I knew Umatilla One had to 
be reversed when it ultimately got to the 
Supreme Court. Umatilla Two— I forget 
which is which now. I had decisions 
about pieces of it that were unusual and 
amazing. 

One of the petitioners, I guess, 
because they were petitioning for review 
from an adverse decision in the agency—
were complaining that the Army had been 
lying to the oversight administration. 
There were five furnaces. One is the DUN12 

furnace which is everything left over 
was to be destroyed in this incinerator. 
It turns out that the Army gave up on 
putting such a furnace in years before they 
officially admitted it. They’d done things 
in the building and adding to the building 
as it went from phase to phase that made 
it clear that they were never going to 
put that furnace in. The whole plan that 
was assessed as workable including that 
furnace. That became a big deal. 

At first the agency was furious with 
them. Then they had to explain why that’s 
all passed and it’s okay with them now. 
It was one of those cases in which the 
plaintiffs called a witness who worked for 
the Army in this facility. 

We kept getting compared with 
several of the other facilities around 
the country. The petitioners favored a 
non-incineration technology that was 
being used in some of the other places 
successfully. They understandably argued 
that these were much safer because they 

didn’t emit into the atmosphere. They 
could test before they released which is not 
so with an incinerator that releases. There 
were issues about the quality. I think this 
expert was going to come and talk about 
the quality of the probes into the main 
stack through which everything went as 
being improperly placed, insufficiently 
inserted into the stream to give us an 
accurate reading of what was going up 
the stack. 

One of the witnesses was, in fact, 
an employee of the Army. The Army’s 
lawyer stood up and said; “You may not 
testify against the Army in this state court 
proceeding. [in loud voice which continues] 
If you proceed to do so you will be 
prosecuted on a criminal basis!” 

I said, “Wait a minute! I’m going to 
ask the DA, if you keep this up, to charge 
you with criminal interference! This is my 
courtroom you know! You’re telling me 
people can’t testify.” [back to more normal 
voice] 

The way that ended up was the 
guy was terrified. What I did was require 
the agencies after hearing this—because 
everybody agreed that the worker who 
was seeing how things were working are 
in the best position to alert the agency or 
even the management over what’s gone 
wrong; that the Army has got to post, 
everybody has got to post sufficient, 
conspicuous notices about your right to 
be a whistleblower. Because without you 
the whole world could end sort of thing, 
[chuckles] and we will protect you! They 
all huddled. That means it took a month 
or so of remand and they agreed to do 
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it. Actually they agreed to do it damn 
fast because they want to keep this thing 
running. If it means letting this judge tell 
the Army to watch their etiquette when 
they’re dealing with keeping workers 
from being free to alert management and 
the agencies to real hazards. You guys are 
overboard. It’s irrational to allow. That’s 
irrational. I can say that without any 
hassle. They fixed it right away and kept 
going.

MO: What do you think was in the 
government attorney’s mind when he 
made that threat?

MM: He was too familiar with federal 
practice and law. This is state law and by 
God, if you do that I can’t protect this guy 
out of the state. I can’t protect him from 
the federal government. But I can say any 
department that allows this is irrational 
can’t I?

MO: So that means they’ll lose the case 
maybe. 

MM: That means you shut the damn 
thing down! We had a lot of testimony 
about what the risks of storage were. It’s 
funny that their justification for the risks 
of storage, requiring that we go faster 
and faster in destroying the stuff and 
stop slowing it down with these pesky 
environmentalists and so forth. Originally 
the earthquake risk for the bunkers that 
were piled with earth to protect cans and 
cans, tanks and tanks of this stuff, risk 
that they’d fall over. In subsequent trials 

it became clear that the risk of earthquake 
damage was infinitesimal—same expert 
analysis but a different approach. 
 One of the things they did was 
they simply took things that were double-
decked and put them on the floor. But 
the other thing that happened was their 
approach to risk analysis would twist one 
factor a little bit or another. When they 
did that they were embarrassed to find 
they had been relying for years on the 
earthquake damage and now that was 
gone! It wasn’t one of the risks. 

One of the later arising risks was 
that these so-called ton containers, I think, 
of mustard had mercury heels because 
these were being used as dumps by GIs. 
Over the forty years or so by then that 
these things had been sitting around, to 
dump anything in that was hazardous. 
They found that their plans for cleaning, 
draining, and then incinerating didn’t 
deal with the mercury that was in some of 
these heels. Of course, the defense attorney 
said well, the amount of mercury that 
would be released into the atmosphere is 
nothing compared to the Boardman plant 
which was—the numbers I don’t have—
hundreds of pounds of mercury being 
dumped into the atmosphere every year. 
This is just an infinitesimal amount. The 
plaintiffs’ attorney said: “Shame on EQC!” 
That doesn’t mean that this is legitimate 
just because they let them get away with 
murder [animated voice, both chuckle] which 
I thought was a pretty good point. 

I don’t know. It sort of dwindled 
into nothing. There was a point at which I 
awarded the plaintiffs substantial attorney 
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fees for prevailing on the absolute necessity 
that workers who know be encouraged 
and protected to bring to the attention of 
management the risks that they are first-
line to see. The case had months of trial 
work split into several phases with this 
thing bouncing around. Umatilla One 
came back on remand because the law 
had changed. [laughs] We had to retry it all 
over it again; heard a lot more evidence.

Flawed Change in Administrative 
Law

MO: You say because the law had 
changed. But this is the change in the law 
that you thought was mistaken, right?

MM: Right. It was a mistaken reading of 
administrative law. I usually don’t say that. 
I’m wrong if the appellate court disagrees 
with me even though I thought I was right. 
There are lots of cases where it’s a question of 
—what’s your best analysis? If the appellate 
court disagrees then you’re wrong. It’s by 
definition. This is just off the rails.

MO: You had said that almost everyone 
agrees that they mangled the law.

MM: Yes. The administrative law makes 
no sense if you don’t allow the agency 
to see the evidence that was introduced, 
that you’re going to sustain a result as 
rational. You forget that the agency has 
this delegated function of using its skills 
and its staff to examine this evidence 
to determine whether it’s persuaded. 

It’s to sustain a possible outcome as if it 
were made after careful consideration by 
an agency to which you defer with any 
sufficient evidence because it’s staffed, 
charged and has expertise that’s been 
recognized. That’s why you delegate this 
decision to the agency. It’s simply a wrong 
decision. There’s no question in my mind. 
 Some of the plaintiffs’ lawyers—I 
don’t think most of them—think it’s better 
this way because… I wasn’t quite hearing 
what that “because” was, because in fact 
it was a work group put together. It met 
over in that building. I went to most or 
all of the meetings of the workgroup. It 
came down to this: we all agreed. We had 
to separate some kinds of cases because 
different rules generally applied. Hans 
Linde was reworking the administrative 
law, the judicial review laws long before 
this arose because there’s this business 
about which court it should go to and so 
forth is riddled with arbitrary decisions.

This is a group in which rep-
resentatives of everybody—the environ-
mentalists, the defense—the private bar 
that represents interests in this kind of 
case, including the Riverkeeper. There’s 
a whole bunch of administrative law 
involved, public interest law firms and the 
Attorney General and the private law that 
gets involved in this because there are lots 
of businesses that you’ve got to get permits 
to run and operations for permits. They’re 
all subject to this kind of thing. Plus if you 
want to put in a well and divert water, 
the substantive issue there was would the 
water otherwise have left your land - this 
wide range of practical issues. 
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All of us agreed, in general, that the 
decision by this otherwise great former 
state Supreme Court Judge—Susan 
Leeson—that it needed a change. The 
only problem was nobody was connected 
with a sufficient constituency within the 
legislature to put any energy into this. 
It’s a very tiny field of law and practice. 
The Legislature doesn’t give a damn. The 
AG isn’t going to put this on even though 
we had AGs on our meeting group. They 
didn’t even have energy for making it an 
AG bill and so on down the road. 

MO: So it still stands then?

MM: It still stands. It’s ridiculous. It’s 
absurd. And it’s destructive of the whole 
notion of delegation. And to say that it 
makes sense before the agency has had 
the power to evaluate the evidence it 
never saw is about as insane—there was 
no reason to foresee this application! But 
it was interpreting the statute generically 
in this letter from a water keeper about 
whether the water did this or that. She said 
well let’s go through the statute and she 
completely misread it. It was just absurd. 
 I think we better leave it at this 
point because I’m starting to get into real 
time trouble now. 

MO: We can continue talking about this 
case if there’s more to be said about it.

MM: That’s really it. 

 [End of Recording Six]

Classification of Protestor Offenses

MO: —Judge Michael Marcus at 
his home in Portland. Today’s date is 
December 12, 201. As I mentioned, we had 
talked about some of your cases. There was 
one more that we hadn’t talked about. It 
sounded like an interesting case involving 
protesters and the Portland Police, 
their way of handling these things by 
charging protestors with a higher offense, 
a misdemeanor offense, as opposed to 
just a violation. I don’t know if I got the 
language right there. 

MM: Yes.

MO: Can you tell me how you saw that 
case and what developed there?

MM: I went looking in my records for 
a written opinion or something and I 
couldn’t find anything. But I did find an 
article that covered it and I’ll give that to 
you if you want. It’s consistent with my 
recollection that what I concluded was 
that after people have been arrested, and 
thrown into jail, they have some rights 
consistent with that degree of interference 
with their right to liberty. They don’t 
lose the procedural rights just by the 
prosecution’s decision to treat it as a 
lower crime after all that is done to them. 
In short, if people can go to jail as result 
of the conviction, then they have a right 
to appointed counsel if they can’t afford 
counsel; the burden of proof is beyond a 
reasonable doubt; they’re entitled to a jury 
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trial. Whereas if they’re charged with a 
violation like speeding or anything that 
they can just be cited for, they cannot be 
taken into custody; they can’t be sentenced 
to jail or prison and therefore they don’t 
have a right to appointed counsel; the 
burden of proof is preponderance of the 
evidence; they have no right to appointed 
counsel. 

The question that these cases raised 
was when protestors are thrown into jail 
to break up a protest can the prosecution’s 
decision later be to say: “Oh well, we’ll 
reduce the charge to a violation and not a 
crime.” Can we just assume that there’s no 
right to appointed counsel, that there’s no 
right to beyond a reasonable doubt or is 
it merely equally balancing the evidence 
and do they get a jury trial? We can avoid 
all of that, and it’s a lot cheaper to process 
it. I listened to arguments from both 
sides. I concluded since it was the only 
issue that was actually raised in the case 
that the preponderance of the evidence 
burden of proof was inappropriate. If 
you’ve already done that amount of 
indignity, interference with foundational 
liberties like freedom have already been 
accomplished that the basis for doing 
that to them had to be subject to beyond 
a reasonable doubt subject to burden of 
proof. 

According to the magazine article I 
just found it would certainly be appealed. 
As far as I can tell by researching it, it was 
never appealed. The State was concerned 
that if I was right and the appellate courts 
agreed then it would be tremendously 
more expensive to handle cases this way. 

But as far as I could tell it was never 
appealed. The reason is that sometimes 
neither side—well, the defendants had no 
interest in appealing because they liked 
the result. The State may have had the 
interest. I don’t talk to anybody about why 
they decided. It may be that they don’t 
want to risk the proposition that would in 
fact solidify the decision and also carry it 
to all the other rights: jury and appointed 
counsel. So that seemed to be the end of it.

MO: You think they might have just left 
it be because they didn’t want it to be more 
extensive and enshrined?

MM: Right. And the prosecution 
announced this year as part of their 
budgetary problems that they’re going to 
treat a lot of cases as violations that had 
been previously charged as misdemeanors 
simply because of the expense of handling 
the cases. Within the department of the 
prosecution it is unfortunate, but true, that 
the more serious cases were ones that are 
considered more prestigious to handle. 
I’ve heard the really serious cases called 
the “meat and potatoes” whereas the 
misdemeanors that come through their 
hands and our courts far outnumber the 
felonies, although many cases have been 
raised to felonies, as if that helps prevent 
the behavior. The further back you go in 
the criminal cases—if you follow them 
back to the juvenile stages, and if you 
follow them back to the truancy context 
where kids are having trouble in school, 
that’s the place where you have the best 
opportunity to inject the services that 
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may be effective at diverting potential 
criminals from a career of crime, which is 
just one face of the career of failure and 
sorrow and disappointment. It’s all part of 
the same spectrum. 

MO: I believe this case arose as a result 
of a protest against the first Gulf War?

MM: It could be. I frankly don’t 
remember what kind of protest it was. 
I’ve had protests on both sides of the 
liberal/conservative division. I know that 
“Squirrel” was what we would call a left-
winger or a liberal, without giving it a —

MO: So you remember him?

MM: Yes. I remember him better than 
I remember the advocates for the so-
called pro-life movement. It was a pro-
life movement. I remember upholding, 
I don’t remember the case name, but 
I would also uphold the civil liberties 
against overbearing enforcement and did. 
The liberty to disagree, to debate is so 
tremendously important to our democratic 
system. People have to be able, within 
limits, to carry on debate that reaches the 
ears of the opponents. They don’t get a 
right just to stand in a park that is devoted 
to them. It’s the interaction between 
opponents in a democratic society that has 
to be healthy and robust for democracy to 
work.

MO: I think from the protestors’ point of 
view in this case the police were doing this 
on purpose so that they could jail them 

and use that as a method of breaking up 
the protest. 

MM: Yes. There’s a still persistent 
difficulty in—I believe it’s one of the 
statutes for creating a—it’s like disturbing 
the peace. It’s not called that, but one of the 
ways it happens is you disobey a lawful 
order of an officer. There is a subsection 
that I declared (not in this case but in some 
other case) unconstitutional and learned 
that another judge had, years ago, declared 
the same subsection unconstitutional 
because it’s so permissive of law 
enforcement decision when something is 
illegal. I remember a long trial in which 
people were dressed as puppets and were 
doing a classic demonstration. The police 
officers decided that the demonstration 
had become illegal and they ordered 
people to disperse. 

Well, people have to be able to 
demonstrate in a society. Sure, reasonable 
regulation: you don’t want to have them 
wandering into the street without some 
kind of prior arrangement, the equivalent 
of a least a permit or a notice that they’re 
going to be marching down Broadway 
twenty-five abreast and six hundred 
lines of us. If that happens I expect that 
the Constitution requires reasonable 
accommodation for parades whether it’s 
pro or con Gulf War, for example. When 
the police see the Gulf War opponents 
they think traitors whereas there is 
another side to every argument. It’s the 
difficult arguments that, of course, are 
the ones that are most controversial. But 
you can’t have law enforcement deciding 
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which side gets to do things. If they’re 
going to allow one side to block the street 
and carry on a unique use, they have to 
let the other side have reasonable, equal 
equivalent disruption of civil society 
to assert their point of view. Otherwise 
you’re taking sides. If you take sides and 
enforce one with the police, the claim to 
be a democratic society is lost. So I went 
into that kind of issue several times and 
it’s always been interesting. 

Letters from Inmates

MO: Mm-hmm. I also reviewed some of 
the cases that we’d already discussed. Not 
that there were any questions necessarily 
relating to the cases themselves but I 
discovered some things that I realized I 
should have followed up on. I had asked 
you a question about letters that you 
might have received from jurors. You 
mentioned in passing that you got letters 
from prisoners. 

MM: Yes.

MO: I assume these might be prisoners 
that were before you in court.

MM: Yes. 

MO: I never followed up on that. I’m 
curious about that. 

MM: I got your email when I was home 
because of my schedule, which has been 
really tight the last couple of weeks, 

as you know from trying to get time. I 
wasn’t able to dig out the letters. But I had 
two kinds of letters. One was actually in 
response to the news of my illness. It was 
from a prisoner who I sent to prison for a 
long time. He sent a letter, which to my 
surprise said he wished me well and he 
wasn’t asking anything for himself. He 
was just hoping to make the best of his 
experience in whatever services he could 
find in prison. I hope that it really does 
mean that when he gets out he will be a 
better person because of his efforts to learn 
what he needed to learn. 
 It’s unusual because the structure 
of prison, in spite of the best intentions 
of those who run prisons, they simply 
are not allowed the resources they need 
to reach most of the offenders who really 
need assistance and can benefit from it. 
There are certainly a substantial number of 
offenders who aren’t going to benefit from 
anything in the prison. The only thing the 
prison can accomplish is keeping them 
from hurting people on the outside and 
that’s an important function of prison. But 
this guy at least sounded like somebody 
who is going to do his best to learn a trade 
and to understand why he shouldn’t do 
what he was doing and try to stop doing 
it. But it was a remarkable letter because 
he had no rancor whatsoever in imposing 
the sentence I did. 

There was another one who said that 
he still disagreed with my decision to do 
an upward departure but he understood 
it. He wanted me to know, again, that he 
was making his best efforts to become a 
good citizen. 
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I think other judges get such letters. 
It’s a terribly small percentage. You don’t 
expect thank-you notes from the people 
you send to prison, although I’ve gotten 
them. People are complicated. It’s so easy 
to classify them as “a” or “b.” Most of them 
are not “a” or “b.” They are a combination 
of characteristics, good and bad, and so 
forth. So that’s what I remember of both 
of these letters that stand out. 

MO: It was probably back in August 
you went to one of the Southern states if I 
recall.

MM: Alabama. 

Legislation & Sentencing 
Commissions

MO: Yes. To a judicial conference of 
some sort and delivered yet another paper 
about your interest in smart sentencing.

MM: Yes.

MO: This particular one was 
“Commissions: Rise and Lead.” We’ve 
talked a little bit about the smart sentencing 
already. But there were some aspects of 
your paper that I thought we might follow 
up on. What I’m most interested in is what 
you said in the paper about changing 
the legal framework—that might not be 
quite the right way to put it—for how to 
implement more thoughtful sentencing 
or smarter sentencing. You mentioned 
that Illinois, you thought, was the furthest 

ahead. You also mentioned that data is 
needed in order to determine what a smart 
sentence is, and that Oregon had gathered 
such data but that there had been very 
little change. I’m just curious what about 
Illinois makes it one of the better states and 
what you think is the path to improving 
this situation in the law?

MM: What I remember about the Illinois 
legislation is uniquely it recommended 
the responsibility or request to the 
commissions to study and report how 
different offenders respond differently to 
modes of correction, treatment, changing 
their behavior. That not all things work 
or don’t work. Not all offenders can be 
worked on or not. That what works on 
which offenders depends on, among 
other things, the characteristics of the 
offender. In the expertise fields, it is the 
dynamic variables that can be changed as 
opposed to the static variables that are by 
definition static and can’t be changed, but 
just help us calculate risk. What we can 
change are things like criminal associates, 
employment, addiction, behavior 
patterns, and some belief systems. They’re 
not easy, but if you can instill in people 
empathy that they didn’t catch on the way 
to their age, and get them to understand 
that the people on the other side of their 
silo are real people that have sorrow and 
joy, maybe some people will respond to 
that. 

What Illinois was asking for 
in statutory language was something 
that they do not usually ask for. It’s the 
enabling legislation for a commission on 
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sentencing. This is not a judicial but a 
sentencing commission conference. It’s 
an annual conference and I’ve addressed 
them before. But most commissions are 
either charged with, or simply accept, 
the role of making recommendations 
on how to manage resources given the 
likely flow, increase or decrease, in need 
for prisons. It makes recommendations 
about the criminal sentencing provisions 
and whether to build prisons and stuff 
like that. Most commissions understand 
that their task is to study the impact of 
sentencing on the need for prisons rather 
than the impact of prisons on the behavior 
of the criminal subset of the public. In 
other words, what Illinois did uniquely 
was to charge its commission in addition 
to the other things that all commissions 
are charged with, plus to recommending 
what’s most likely to work on which 
offenders. 

Now that seems so obvious, 
but if you look in the laws enabling 
commissions, this was unique! Tell us 
what’s most likely to work on which 
offenders. Recommend that we do things 
that work better. That’s unique because 
the number of states that had passed 
laws that say the purpose of sentencing 
is punishment! (Small statute.) And to 
announce that the purposes of sentencing, 
which, of course, begs the question of what 
the purpose of punishment is? But most 
members of the public unquestionably 
look to sentencing to serve public safety. 
They don’t even understand without 
specific attention to the question that the 
amount of jail or prison available varies 

with all sorts of circumstances and you 
can punish the offender all you want but 
ninety percent of the offenders are going 
to come back to their communities. Are 
they going to commit another crime? 
Well, most answers are, yes, if you count 
misdemeanors. Is there anything we can do 
to reduce that likelihood? They’ll say, you 
can extend prison! Keep them in! Well you 
can’t unless you build more prisons and 
change the statutes. The public in many 
places keeps passing ballot measures to 
increase the prison time. But there are 
limits and the public keeps running into 
those limits. There is this core of theft and 
drug offenders who are the most likely to 
be repetitive in their criminal behavior. 

Anyway, that’s what was unique 
about the Illinois statute related to its 
criminal justice commission. The rest of it 
wasn’t unique. It was tell how sentences 
affect prisons or predict the need for 
prison and so forth. But my pitch was 
you guys are commissions. You are to 
report to the legislature. You are studying 
crime and punishment. You have the 
responsibility to report to the legislatures 
what’s wrong with what they’re doing 
and what can be improved and how the 
cost of prison can be reduced by, among 
other things, finding ways not to have to 
use it over and over and over again on the 
same offenders. That was the pitch. 

I must say that the response to it 
was mixed at best. Many people were just 
stone-faced as if they didn’t understand. 
I was invited there by Craig Prins, who 
is our Director of the Criminal Justice 
Commission in Oregon. I don’t know how 
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it landed on people. I talked to the other 
presenters. One of them was brand new 
to the field and promised to give it some 
thought. The other is on the U.S. Sentencing 
Commission. This was obviously a stretch 
for her, but she had some good questions 
about how to progress. It still is amazing 
to me that even the National Center for 
State Courts lists what they call reasonable 
measures of performance and things like: 
Are the jurors satisfied, and how long does 
it take the case to get to trial? Ten such 
measures: they call it Dashboard. But what 
impact criminal justice has on the criminal 
behavior of offenders is completely absent 
from the list of things they urge courts to 
measure, [incredulous tone] which in my 
view you can call it any number of names 
but it’s irrational at the very least. 

I had an interesting discussion 
with an offender who had a long series 
of convictions, probations, revocations, 
imprisonment, release, new crimes, 
convictions, sentencing, probation, 
revocation, prison, new crime. Now, 
depending on where you get in on this 
ladder you can say look, probation doesn’t 
work, put him in prison. Well, you could 
also say, Why don’t you try prison? How 
did it work? What was the crime after it? 
Did the prison work? Well, no it didn’t. 
You know, it’s the same data. Turn it on its 
head. Prisons don’t work by themselves 
to stop crime. We simply can’t rely on 
prisons. We, the United States, have the 
highest rate in the world. Some will say 
well yes, Oregon is about thirtieth in the 
country. Yes, but it’s still between the third 
and fourth most imprisonment-minded 

countries in the world. I think between 
Belarus, and whatever Belarus is next to, 
we’re up there near the top two or three 
in terms of proportion of our population 
that we put in prison. It doesn’t work! It’s 
a terribly expensive misallocation. Sure 
there are people that belong in prison 
forever. But I believe that prison for most 
people does more harm than good in 
terms of protecting the public.

Anyway, you found what you were 
looking for? 

MO: Yes. I found the Illinois reference. I 
can give it back to you. That first one was 
the Oregon reference. The next page there 
is the Illinois reference. [sound of pages 
turning and a pause]

MM: Yes. It says “evidence-based 
sentencing and differences among 
offenders that affected their susceptibility 
to what they call rehabilitation.”. That’s 
what is unique in the Illinois legislation. 
A couple of states have used the words 
“evidence-based sentencing” and Oregon 
has an evidence-based sentencing statute. 
I’ve learned that Oregon will pass statutes 
that cost nothing and there are some 
financial implications, negative. If you 
don’t produce seventy-five percent of 
evidence-based devices then you’re going 
to lose some proportion of your funding. 
You’re going to lose funding anyway as 
the budget goes sour. Their understanding 
of evidence-based sentencing is a little 
imperfect in Oregon. But the job is to 
reduce criminal behavior with evidence-
based decision-making. That you can’t 
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categorize an offender by criminal history 
and offense alone and from that know 
what’s going to work best on that offender 
or whether anything will work on that 
offender. It takes a lot more if you want to 
be serious about it.

MO: In that same paper you mentioned 
that Oregon had the legislation it 
needed. That must be the evidence-based 
sentencing.

Data & Evidence-Based Sentencing

MM: No, that’s certainly one of them. 
But I pointed you to the six or seven pieces 
on the legislation page of the sentencing 
support site. I list that evidence-based 
system and it can be very helpful. There 
are some problems with the way it was 
written. But the legislation that I think is 
there that is sufficient is the legislation that 
requires all agencies, juvenile and adult, to 
share data readily for the purpose of seeing 
what works on which offenders. That’s 
been in Oregon since 1997. House Bill 2229, 
I think, was the number. I indicated that of 
the six or seven that I list on the website I 
was involved in drafting or negotiating or 
both all but three or four of them. I know 
painfully that merely getting a statute 
passed doesn’t ensure that anybody is 
going to change their behavior out there. 
The legislature goes home saying we took 
care of that. We’ve made this a felony; 
it used to be a misdemeanor. Or we’ve 
passed a law that created a crime, which 
applies to this even though other criminal 

statutes already apply to this. That doesn’t 
necessarily improve things. 

Although we have the statutes that 
allow us to collect the data that we could 
use to determine which works best on what 
offenders we haven’t done it yet in the 
criminal justice system. We are working 
towards that with the court technology 
upgrade that has been so much of my 
work in the last years, increasingly so. It 
has taken me out of town last week, week 
before last and occupied so many of my 
days. Instead of being in my courtroom, 
I’ve traveled with teams screening 
competitors for the next comprehensive 
contract for court technology and making 
sure that they have the analytic tools so 
that if somebody is actually willing to 
use them for the right purpose they can 
be used to improve our impact on public 
safety, on children and families in crisis, 
and the welfare of communities. That has 
some real hope of success, but it requires 
persistent effort to focus on that objective. 

Because although we were 
looking for the best vendors we could 
find, none of them understood what 
we meant by analysis to support best 
outcomes in judicial dispositions. I think 
the tools can be applied to this question 
and be very efficient because it simply 
isn’t a particularly difficult objective 
for technology. It requires modern 
technology but more than anything else it 
requires understanding and commitment 
to change management so that that’s 
what sentencing and placement and other 
dispositions that affect people’s future 
requires if we’re going to change their 
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behavior. I’m now guardedly hopeful that 
we are making changes in that direction. 

MO: I guess what you fight is this 
concept of the punishment fitting the 
crime or “just deserts” that people want to 
see. Especially if they’re injured perhaps 
they want to see whoever created that 
injury to —

MM: It’s not so much that the people 
who I have to struggle with or the ideas 
I have to struggle with are that the two 
are inconsistent. Because rarely are the 
best efforts insufficient to serve whatever 
legitimate needs punishment has. It’s that 
people are often resistant to meaningful 
assessment of their performance. “Just 
deserts” is essentially this big placard 
behind which all sorts of details can lurk 
without having to be explained. Because 
nobody bothers to assess exactly what just 
punishment is and why it is in this crime 
we avoid accountability. Are we serving a 
victim? Is what we’re doing necessary to 
maintain public respect? 

Is it necessary for any number 
of legitimate reasons—and there are 
legitimate reasons, lots of them. But most 
of the people that we prosecute—there’s 
no individual victim. There may not even 
be a corporate victim. It may just be like 
drug crimes. There’s a victim that society 
decided that the certain categories of 
harmful substances ought to be illegal and 
others remain legal. Some remain part of 
the profit chain for drug companies. Some 
of them do a lot of good; some of them are 
of questionable value but perfectly legal 

for doctors to attempt, and so forth and so 
on. What exactly does “just deserts” have 
to do with that? Well, it’s disobedience to 
a law. So how much punishment do you 
need to equate with that disobedience? 
Why let somebody who recommends, or 
in essence controls a sentence by the plea 
bargains that are ninety-five percent of the 
sources of punishment—why should that 
be a sufficient performance? I have met 
“just deserts.” What were we trying to 
do a) with the sentence in general and b) 
within “just deserts?” There’s no victim. If 
you ask the public they just want you to 
make them stop or at least stop doing it 
around their house or to their kids. 

Victims who come into the 
courtroom even in theft cases or hit-and-
run or this and that, some of them are 
just furious. But most of them just want 
us to find whatever it takes and fix this 
person. Some of them will even say this 
guy is obviously an active addict. Get him 
the help he needs. That’s what victims 
say in the courtroom, a wide range of 
things. Rarely do we actually hear what 
the victim, if there is one, wants and we 
pretend we know. How much does it 
take to accomplish this public legitimacy? 
Nobody talks about it. Nobody tries 
to quantify it. It just supersedes any 
rationality. You don’t need rationality if 
you can invoke this. 

I have no opposition to the 
legitimate role of punishment because 
there are purposes to be served by 
punishment in many cases. Not all cases, 
but many cases. But I object to no attempt 
to quantifying or at least describing, 
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articulating, understanding specifically 
in this case what’s required. Here’s what 
we should do to reduce future crime. Is 
there anything we need to do in addition 
to solve some social purpose, some social 
requirement? There are cases like that 
where you have the non-recidivist drunk 
driver who killed somebody, will never 
drive that way again. We still need to put 
him in jail for a couple of years, or a year 
or something. But we don’t have to put 
him in jail for life. But if we simply call it 
just deserts”—eye for eye and tooth for 
tooth—we don’t have to talk about what 
it is we should do to solve the problem. So 
we need to quantify that just deserts part. 

Shaken baby death, which is a 
horrible tragedy—the shaker may be a 
psychopath who needs to be put away as 
long as possible; or an immature, terribly 
remorseful kid who had no idea how to 
respond to the rising frustrations when left 
with a screaming child he wasn’t equipped 
by his own parenting, or by anything else, 
to deal with. He’s never going to do it 
again; nonetheless we have got to impose 
a substantial punishment. The victim of a 
sexual assault, particularly child victims, 
may need a substantial punishment to 
convince the child that the child wasn’t 
responsible for the crime. The types of sex 
offenses that we encounter exist on a very 
wide spectrum between a psychopathic, 
predatory offender to a stranger, brutal, 
psychopathic, and incurable. 

Then we have on the other end 
of the spectrum, which has population 
entirely between, is the opportunistic, 
inter-familial perfectly manageable sex 

offender in terms of preventing it from 
ever happening again once the humiliation 
sets in after the public exposure. Like 
the grandpa that gives the long bath to 
the small child who is confused by it; 
discloses it to his school; the school calls 
the authorities; the authorities come in 
and get busy; and the prosecution comes 
up with three or four or five or six counts, 
one for each time it happened. Under this 
new ballot measure, by the way, there’s 
a provision in the ballot measure that 
expressly says they can all be, to make 
the three to get to the required twenty-
five years, it all can come from the same 
indictment. So the suggestion that this 
is somebody who has been caught, 
convicted and treated without success 
at least twice before is simply untrue. 
With these multiple counts, first offense, 
first prosecution, that’s enough to get 
somebody twenty-five years in jail which 
may terribly oppress the child, the family 
and the loved ones because many of them 
would never report this if they realized 
that was the risk. 

One of the judges who is retiring, 
at that time was a deputy district attorney 
and he voiced that concern about Ballot 
Measure 11, which, by the way, means we 
can do it without Measure 11. That was 
very unpopular in his office, but very true. 
You can do too much harm if you act with 
such a bludgeon because not everything 
along the line is properly responded to 
with a bludgeon. There are young victims 
who are going to be far more traumatized 
by the criminal justice system than they 
were by the perpetrator. It helps, again, 
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find out what the victim really needs. If 
you can get a treatment provider to explain 
what exactly the therapeutic analysis 
would suggest by way of punishment to 
the offender, you’ll be doing something 
that as far as I can tell has never been 
done in Oregon but should be done every 
time. Because in those inter-familial, 
opportunistic, non-predatory offenses, 
that may be the most important thing 
you’re doing with that sentence is helping 
the victim deal with the consequences of 
the offense.[Narrator’s note: On the other 
hand, a victim may need a severe sentence 
anyway—to convince the victim that he or 
she was not at fault.]

Measure 11 Mandatory Sentences

MO: If you have a specific case in front 
of you that there’s some of these issues 
present and you find your hands tied 
and you have to send someone to prison 
when you know it’s going to wreck their 
lives and possibly isn’t going to address 
anything, I imagine at times that must be 
personally a little bit devastating.

MM: It is. Devastating. Commonly. There 
is a small window of unconstitutional 
as applied. But to illustrate how small 
that window is I had a case since we last 
talked. The undisputed facts: a middle-
aged woman had been injured some 
years ago in an auto accident badly and 
required pain medication and became 
addicted to it. When she could no longer 
get prescriptions for it she switched to an 

illegal drug. She got completely addicted 
to that. To her credit she was able to 
break the habit. But she was taking anti-
depressants. A few days before the crime 
in question, she took most of a bottle of 
these tiny little anti-depressants and 
was unaware of two or three days, and 
became vaguely aware and behaving very 
strangely. 

She was—and this is a fairly 
common response to overdose on an anti-
depressant—she was far more depressed 
than she’d ever been. She was convinced 
that she would kill herself if she weren’t 
taken into custody. So for the sole purpose 
of being arrested, she committed a robbery 
in the first degree. The facts of that were 
very strange because she had a knife, 
which most of the time at least she kept 
folded. She walked into a Baskin Robbins 
where the only person present was this 
young woman who was tending the store. 
She said, “I’ve got to commit a robbery so 
that I can go to jail because I’ll kill myself 
otherwise.”

“What do you want me to do?”
“You have to open the till. Where’s 

the till?”
So the woman was trying to 

dissuade her, distract her because she 
was obviously befuddled. Eventually, 
her recollection was that she never had 
opened the knife. The young woman’s 
recollection was she opened the knife 
and put the blade across her knuckles 
without pushing on it. Never scratched 
her or drew blood or anything. She was 
nonetheless terrified by this crazy woman 
with a knife and eventually opened the till 
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and the woman took a handful of money. 
She also emptied the tip jar and went 
stumbling out into the street and stayed 
in the street, on the sidewalk so she was 
arrested quickly three blocks down. 

She immediately confessed and 
gave this whole story. There is, these 
days, a videotaped CD or DVD of the 
interview with the detective and the 
”suspect.” The suspect tells the story and 
also sings through most of the interview. 
She’s obviously nuts on this drug that 
she’s still coming down from. She has had 
only minor criminal history, a relatively 
minor theft in the past. The DA will offer 
a deal: eighty months instead of ninety. 
Ninety is the presumptive Rob I. [The 
mandatory Ballot Measure 11 sentence 
for this crime.] I forget the details but she 
clearly committed a Rob I. 

The DA could have given her 
a better deal. The DA is completely in 
control of this. The DA can dismiss the 
charge in response for something that the 
DA wants to get from the defendant. He 
or she can charge an attempted robbery 
or a completely different crime, easily 
avoiding Ballot Measure 11 altogether. 
Because the DA controls what sentence 
will be available to the judge. The defense 
attorney thought that eighty months was 
not enough to gain. To make a long story 
short, the jury rather promptly and quite 
correctly convicted her of robbery in 
the first degree and I had to send her to 
prison for ninety months. I said is there a 
constitutional argument that can be made 
here? The defense attorney said there’s 
no chance of success. That’s because she 

had something of a prior history, but 
certainly not a major one. The State could 
say, correctly, that the victim was badly 
frightened by this crazy woman with a 
knife. I could see that this was not a case 
that an appellate court would uphold as 
an unconstitutional application of Ballot 
Measure 11. 

But I firmly believe that most 
members of the public would say well, has 
anybody tried to deal with her problem? 
[sardonic chuckle] Maybe she needs a year 
or two in jail. Did anybody ask the victim 
how much jail it would take to make her 
feel that this was justly dealt with? Are 
there secure treatments in custody? No! 
There are no secure addiction treatment 
programs available to us. We don’t 
have them in jail. We don’t have them 
in prison. Now, people who qualify for 
alternative incarceration programs may 
indeed have the equivalent of secure in-
patient treatment. But the authors of these 
future penalty-enhancement statutes have 
been very careful to exclude offenders 
convicted under Ballot Measure 11 from 
eligibility for these kinds of AIP treatment. 
They’ve been very careful that these 
people will never get it. So the truth is that 
imprisonment is almost certain in most 
cases to deny any effective treatment. Not 
because the Department of Corrections 
is against it, but because the Department 
of Corrections has been required to 
incarcerate so many people, many of 
whom don’t even need to be incarcerated, 
that they don’t have the funds left over to 
do the kind of treatment that they really 
need. 
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From addicts we learn if you keep 
doing what you’re doing, you’ll keep 
getting what you’re getting. If you keep 
doing what you’re doing and expect things 
to change, that’s the definition of insanity. 
That works as well against us as it does 
against them. It is insane to respond to 
crime the way we’ve been responding to 
it in general, mainstream sentencing, and 
expect the behavior to change. It is insane. 
We have some positive changes at the 
edges: treatment courts, special diversion 
courts; reentry courts which are sort of 
taking the high risk folk coming out of 
prison, because most people come out of 
prison, and using a treatment-court kind 
of context and supervision to try to find 
and fix the problems on the way out. But 
overall the mainstream sentencing fits my 
definition of insanity. 

MO: Yet we see ballot measures that are 
sort of more of the same, ever-increasing 
sentences.

MM: Yes. It was something of a surprise 
that the Kevin Mannix measure, which 
received so little endorsement from the 
usual sources overwhelmingly passed. I 
see that as in part our product because we 
continue to teach the public that severity 
and effectiveness are directly proportional 
when we know it isn’t so. We hide 
behind just deserts instead of becoming 
accountable for outcomes. I’m hoping as 
ultimately an optimist that the technology 
stuff we’re doing in Oregon will eventually 
put in everybody’s face what makes a 
difference in how we sentence people in 

terms of their future behavior. When we 
start providing an appropriate example 
to our public I think they’ll stop following 
the lead that we’ve been enabling to more 
severity. 

Future Incarceration Trends

MO: I was going to ask you what you 
thought might be the future trends in 
Oregon, and maybe nationally, in terms 
of evolution in the law. It sounds like this 
is one such issue and you just said you’re 
hoping that we’ll learn. But there’s also 
the financial piece I suppose: how many 
prisons can we build?

MM: Right. The financial piece has 
become a strong silent ally. Part of problem 
is its relevant silence. It doesn’t join in 
frequently on the task. One legislature 
in Virginia years ago, having had risk 
assessment demonstrated successfully 
as a means of enhancing the length 
of prison sentences for sex offenders 
at the highest risk, then asked the 
Sentencing Commission to come up with 
a risk assessment instrument that would 
divert the lower twenty-five percent of 
offenders from prison. That was a way 
of reducing expense by identifying the 
lowest risk offenders going into prison. 
That certainly made sense. I don’t know 
and I’ve tried to follow up on what the 
Virginia Commission understands to be 
the ultimate impact on recidivism rates 
which would be nice to know. But the 
data doesn’t seem to be widely known. 
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But a legislature could say we can’t afford 
prisons so I want you, Commission and 
DOC, to develop a means to divert at 
least a quarter of the incoming offenders 
to community-based treatment, which 
is traditionally much cheaper. That’s not 
unlikely. 

In a much bigger perspective, I 
can’t really believe that we will continue 
on the path that has led to the highest 
percentage of incarceration anywhere in 
the world, that being the United States, 
and Oregon being not quite up with the 
United States in average right, but damn 
close compared to other countries. When 
you look back at what sentences were 
accepted as appropriate, the civilization 
is slowly improving in what it considers 
an appropriate sentence. People were 
hanged routinely for offenses that 
shock everybody who looks at it now. 
That’s because values have progressed. 
Civilization has progressed. 

The notion that we don’t measure 
the outcome in terms of public safety or 
the impact on victims is outrageous now. 
More and more people are picking up 
on that thread around the country. I’m 
certain of this. There’s more and more 
activity [and] organizations. The National 
Institute of Corrections has a committee, 
which came up with a proposal for 
evidence-based sentencing in local courts, 
which produced some sort of pilot project 
that sought applicants. 

If you look over a longer perspective, 
the triple tree gallows in Tyburn where 
they hanged fifteen, eighteen people at 
a time for the most trivial of offenses. 

Everybody accepted it as normal, almost 
everybody. That’s changed. We’ve 
changed from that. Overall what society 
has accepted as acceptable is evolving. It’s 
evolving overall in the generally correct 
direction, at least in civilized criminal 
behavior, criminal processing, including 
sentencing. The movement for evidence-
based sentencing is growing. 

I mentioned the National Institute 
of Corrections proposal. It was an offer 
for bids and several counties around the 
country bid and I think Yamhill County 
in Oregon is one that received a nod. It’s 
growing: the number of young judges 
who are interested in the treatment 
courts; the general notion that our job is 
to protect the community and to serve 
the needy and the offenders so that they 
can stop doing their crimes; that it’s not 
so, that we have to choose between public 
safety and rehabilitation which is a fallacy 
that’s been around forever, as long as 
rehabilitation. Rehabilitation is not the 
choice that competes with public safety; 
if it’s successful and only if it’s successful 
does it serve public safety. To choose a 
temporary imprisonment, and ninety-
nine or ninety-eight percent of them are 
temporary, instead of rehabilitation is not 
consistent with public safety. 

Roughly sixty-six percent of the 
people who get out of prison commit a 
new crime if you count misdemeanors 
in Oregon. That’s the data: twenty-eight 
percent if you only count felonies. But if 
you don’t think that substantial theft and 
domestic violence, including so-called wife 
beating, those are still misdemeanors. To 
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ignore those crimes and count recidivism 
as improved is a lie. A lie! So I expect 
that this will continue. I think that we’ve 
clearly plateaued where at the degree 
to which we’re willing to build prisons. 
There’s always the risk that the private 
prison movement will find this, as it has in 
some states, a great profit machine where 
they’re willing to put people in prison for 
years in their care. It’s just a different form 
of money-making hospital. 

At the other end of things, there 
is now federal legislation, which entitles 
children in public school to assessment 
and treatment, if they meet any number of 
fairly common assessments, classifications 
that interfere with behavior and/or 
education early in life. Although schools 
that are struggling to provide educational 
quality to the routine, normal student 
wants to get rid of the troublemakers 
rather than assess them and find out what 
needs to be spent on them to minimize 
the distortion of their childhood. Well that 
plays out directly into which of them are 
likely to turn into criminals. If we don’t fix 
this all along the way we’re just increasing 
the problem. 

At the other end of the line, prison 
probably is producing more criminals 
than it is reducing. I think more and 
more people, people in the position of 
affecting how we work (sentencing and 
laws) are beginning to understand this. 
Although I will never see the Promised 
Land, [chuckles] I will never enter the 
Promised Land, I begin to see glimmers of 
its promise in the horizon ahead. So I can 
be hopeful.

Politicization of Judiciary

MO: Something that bears on this 
particular issue is the influence of politics 
on the judicial system. I imagine, for 
instance, that Kevin Mannix doesn’t have 
anything in his personal life or necessarily 
a personal motivation for wanting to 
increase sentences although I don’t know 
that for sure. It seems like a political issue 
in that it’s something that appeals to voters 
at the polls like you said—it passed with 
them without much publicity. Today, I 
believe, might be the anniversary of the 
Bush v. Gore decision back in 2000. Then 
of course there’s the much more recent 
decision by the Supreme Court to allow 
unlimited political contributions on the 
part of corporations. I know you feel 
strongly about that. But I’m just wondering 
where do you think we’re headed in terms 
of this interaction between politics and the 
judicial system?

MM: There’s a procurement team, which 
I’m a member of, which assess these new 
bidders to give us modern technology to 
handle the courts. One of the states that 
we were in is a state in which the judges 
run on party demarcations; they’ll run 
as Republican or Democrat, which in 
Oregon is considered the antithesis of 
the non-partisan, independent, unbiased 
judiciary. I think it is probably true that 
the influence of corporate money on 
elections for those who appoint judges has 
some impact on the values that find their 
way into the appellate courts. Nonetheless 
the best judges of whatever party and 
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by whoever appointed understand the 
difference between being an advocate for 
a political point of view and being a judge. 
Now I’ve seen examples that become 
notorious among judges precisely because 
they represent such an obvious partisan 
outcome. But I think that most judges are 
committed to the notion that their job is 
not to impose their personal politics on the 
public. It’s certainly my point of view that 
for me to impose my personal politics, for 
example on the abortion issue, it would 
be a misuse of my role and it would 
be a violation of my oath! Now, smart 
sentencing in my view is exactly what 
the law demands. Our Constitution says 
the first purpose of sentencing is safety of 
society. I endeavor to advocate for more 
effective use of courts to accomplish the 
purposes that sentencing has. I certainly 
obey the laws even though I disagree with 
some laws. 
 The Supreme Court of the United 
States is so obviously peopled with 
judges who are in some tension over 
what politics they are coming from. They 
also are the last step and there’s nobody 
above them. When they do things that are 
transparently political like Bush v. Gore, 
the great political cartoon was a bunch 
of robes with donkey feet and elephant 
feet under the robes in the right count. It 
made a profound statement of how that 
was voted. That was an atrocity, a shame, 
to the judiciary because the analysis was 
so transparently nonsense compared 
to the politics so obviously at work that 
it was a failure of the justice system. A 
failure! It’s also been true that over the 

centuries the judicial role in such things as 
desegregation has been following rather 
than leading national politics. So we had 
cases explaining racial discrimination, 
upholding it rather than crashing it. Once 
the national decision was made then the 
Fifth Circuit was fine to administer it in the 
Southeast. In general, the court does not 
lead modernization of society. The court is 
traditionally and structurally a stabilizing 
and basically conservative institution not 
easily changed. It’s part of this balance 
of three branches of government. Federal 
judges serve for life and they’re appointed 
by presidents who are very political. One 
of the most political episodes was the 
court-packing scheme that kind of did a 
leap jump ahead of the conservatives who 
thought the due process clause was there 
to protect the corporations against national 
regulation. That’s when we eventually got 
nine judges on the court and the court 
would start supporting the president’s 
political agenda because it was willing to 
enter the next century of political and legal 
thought. It’s odd that the Bush court has 
now basically gone back to corporations 
are persons. [chuckles] That’s what the 
founders meant when they said persons. 
Very interesting. 
 In the area of modernizing 
sentencing, the courts have already 
demonstrated the same kind of lag 
because probation, release, correctional, 
even prisons—these public prisons as 
opposed to privately run prisons—have 
generally far more accepted evidence-
based systems. The court is the big 
heavyweight drag on the implementation 
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of this because we’re the triage that 
decides who goes where. We often send 
the wrong people to the wrong places. 
We are overburdened by the legislative 
decisions as well the corrections folks. But 
we can be leaders like the Commissions 
can. I don’t think courts are leaders. I 
think we will eventually understand 
that it is our responsibility and we need 
to be held accountable for how effective 
our dispositions are on families, children 
and offenders. That’s going to happen. 
It’s going to happen within the next fifty 
years or so. That’s my guess. I expect in a 
couple hundred years we’ll be able to fix 
offenders in frightening ways. 

MO: So the long view! 

MM: Yes.

Cancer Diagnosis & Treatment

MO: Why don’t we move onto the next 
topic on the list which is your big life 
course change; what a year ago was it? Or 
is it two years ago now? 

MM: No, it was a year ago. It was on 
Christmas Eve that I started my diagnostic 
trips to Kaiser. 

MO: What were your first symptoms?

MM: At a holiday party for judges, some 
of the judges were performing a little ditty, 
which was making some amusement at 

the new surcharges that were supposed 
to raise money for the courts. Some of the 
judges were singing a little song poking 
fun at the realism of expecting offenders 
to support [chuckles] the court.

MO: This was a Multnomah County Bar 
event?

MM: I don’t remember where it was. 
It may have been… yes, it was in the 
Portland Building in the quarters that 
were occupied last by Judge Kris LaMar in 
mediation. I was listening to all this with—
what I had in my hand was not a drink, but 
I dropped it. So it didn’t splash all over the 
place. But my right leg and my right arm 
went to sleep, was my impression and I 
couldn’t put any weight on either of them, 
and I couldn’t feel anything. I put my 
hand on the right shoulder of Harl Haas 
who is a retired judge and a former DA as 
well. It took a few minutes before I could 
talk coherently. I sat down at a table with 
a little bit of food and knew everybody 
around the table. These little rooms each 
had judges sitting around tables to eat and 
chat. I couldn’t remember where we were 
going on vacation, which was Vietnam. 
They looked at me like, what’s happened 
to him? I just couldn’t remember at all. 
I thought well, I don’t know what’s 
happened here. 

 I was in the middle of a murder 
trial and I wasn’t going to interrupt the 
lives of that many jurors. It took only a 
few minutes to recover coherence. So I 
didn’t go to any doctor that night. I drove 
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home. I drove to work the next day. It was 
a couple days before Christmas because 
Christmas and the weekend gave us a 
three-day weekend, I think, and then New 
Year’s and the weekend gave us another 
three-day weekend as I recall. Maybe a 
four-day weekend, I don’t remember. But 
the next day I knew there was going to be 
a break. I think we got the verdict. 

I drove to Kaiser and they assumed 
that I probably had a stroke. They wouldn’t 
let me drive but sent me by ambulance 
over to Sunnyside and they started doing 
scans of various kinds and finally a dye-
enhanced MRI revealed a tumor. That’s 
where it started. The radiation was five 
weeks, maybe six, of radiation Monday 
through Friday with chemo. Then six 
months of one week of chemo all of which 
ended. But the brain swelling and side 
effects of the medication, including anti-
seizure medication, lasts until now. I don’t 
know if the brain swelling is over. 

No, the doctors don’t know much. 
They have theories. I’ll have another MRI 
when we return from Belize, and I’ll have 
MRIs every six months unless somebody 
sees some dramatic change for the worse. 
One of my well-meaning doctors on my 
great team thinks that I’m surely at grade 
three and thinks I’ll be fortunate to live 
five years and probably have a two to 
five year life expectancy. The guy who 
did the radiation—I think he was the guy 
responsible for the radiation and reads 
the MRIs and receives the report of the 
MRI reader—says it’s probably a two. 
You could live indefinitely. Those are the 
extremes of the spectrum. 

All of a sudden I was a ninety-year 
old man, and I was sixty-six when I started 
this. All of a sudden I realized that there are 
enormous numbers of people who have 
cancer in their family, and judges who 
have been through cancer of one kind or 
another or have relatives who have been 
lost to cancer or who are living through it 
or after it. I’ve done everything I can think 
to arrange for my instant departure. I’ve 
got my affairs in order. The impact on my 
career is for the most part I have first had 
to put up with a shortened day because I 
don’t have the energy to work full days. 
That’s gradually improving unless I work 
too hard. I can probably work at least 
three-quarters of a day and I’m confident, 
because I’ve done it, that I can work full 
days as long as I get to take a nap during 
the noon break and have five little meals 
during the day to keep the energy up. As 
long as I’m talking about things that are 
important to me I’m fine. 

Courtroom Technology Project

The short of this is I don’t know 
ultimately how it’s going to affect my 
career. The biggest impact on my career 
has been the obligations to the technology 
project. I’ve been on committees that have 
been involved in this technology pitch 
for a long, long time. We started making 
something of real progress a couple of 
years ago. More recently, we made some 
tough decisions: “Look, this is not going to 
work unless we hire a vendor that is going 
to be a single source of all the technology 
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we need.” Then we put out an RFP and 
then we got responses to those. I’ve been 
a member of the procurement team who 
is to make the recommendation to the 
sponsors who are the Chief and Kingsley 
Click and Nan Waller and Judge Burdette 
Pratt. (The membership has changed a 
little.) They’re meeting tomorrow to either 
reject or accept our recommendation. 

But we would get boxes of things 
to read a few days before a meeting 
that would take all day. On at least 
two occasions we had to travel to 
view locations in which the competing 
providers had installed the technology so 
we could see it in place and talk to some 
of the recipients about how well it was 
working. Then we came back and spent 
a day reading another box which is full 
of their responses to our clarification 
questions and talking to each other. On 
Friday, we met for half a day to go over 
our scores and agree on what the report 
to the Chief [Judge] would be. 

This morning I got to review by 
email the Chief Information Officer’s 
response to the Chief (because he’s a 
member of the team and also logically 
the right person) what all of us agreed 
to. Tomorrow morning at nine the Chief 
is going to start a meeting with the 
sponsors. We may have the ability to 
be heard telephonically. I have a court 
hearing at eight-thirty. But at nine o’clock 
we may be able to participate or just hear 
the result. 

That will end a tremendously 
draining set of energies on my part that 

I wasn’t up to medically or in terms of 
energy or anything else. In-between I 
was doing little cases and as much as 
I could. I was doing all sorts of things 
that would be sent to me. If the Chief, as 
I hope and suspect, says yes go ahead, 
we’ve got a lot of work ahead of us. My 
primary task is to keep the focus on this: 
improve the lives of families, children, 
communities and public safety part of the 
vision which I injected in the vision with 
the Chief’s support a couple of years ago 
before my presentation to the legislature. 
That’s when we got the improvement, is 
what justifies putting this money into the 
technology for the courts. 

So how has it affected me? It’s made 
it much harder for me to do my task in the 
technology stuff. But the combination has 
taken me out of the courtroom so often 
that I really miss it. Tomorrow afternoon 
I’m meeting with Gail McKeel who is 
IT Director for Multnomah County. 
Somebody there decided that we had to 
upgrade the web tools that run, among 
other things, the data warehouse and the 
DSSJ process, which is the Multnomah 
County version of what we’re trying to 
build statewide through e-court. It’s got 
a sentencing support tool in it which 
is not as good as it should be because it 
doesn’t have access to as many variables 
as it should. But it’s a great illustration 
of what it ought to look like. It’s the only 
one like it in the world. Most judges don’t 
use it because most cases come with a 
plea bargain. Who needs it? [buzzing in 
background]
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Effects of Illness on Career

MO: Based on what you just said the 
thought probably never crossed your 
mind that you would not continue 
working once you were diagnosed? 

MM: I’m doing what I can to monitor its 
impact on my cognitive skills. It’s hard to 
tell how my memory compares now with 
what it was before the diagnosis. I talk to 
colleagues and it’s obviously true that age 
brings all sorts of memory difficulties. I’ve 
never been able to remember names since 
I was a teenager. So I’m watching that. I 
don’t want to disserve the role. 
 It has occurred to me that I may 
have to retire just out of my commitment 
to the integrity of the process. So far that 
doesn’t seem to be happening. I don’t 
know if my angel of death—you have 
five years at most, if she’s right—I don’t 
know what the off ramp is like: how steep 
it is and so forth. There may be a time in 
which I have to retire. I’ve thought a lot 
about whether I’ll have to retire. I’ve never 
thought I should retire to enjoy the rest of 
life. This trip is an example of the way my 
wife is able to make me enjoy my life. I 
love my wife, my dogs, my children, their 
children. I’m the grandfather. My career is 
what I’m about. I will not shorten it unless 
I have to. 

MO: Well it must have been quite a 
shock to all of a sudden one day, like you 
said, be sixty-six and the next facing this. 

MM: Yes it was.

MO: In the course of continuing to work 
in your courtroom have you had to seek 
any accommodation? You had this brief 
seizure earlier today. 

MM: My clerk is familiar with that. 
Regulars are familiar with that and it’s 
not long enough to leave the bench. It’s 
just a couple of seconds. I just continue. 
It doesn’t happen in court very often, but 
on occasion. The other accommodation is 
a somewhat shortened day. I’m surprised 
to find that a lot of lawyers are just 
familiar with trials that always stop at four 
anyway. [chuckling] I don’t understand 
that. Those are, I guess, accommodations 
but those are the only ones I can think of. 
I don’t think my hearing is worse because 
of the treatment or the disease. I have 
hearing aids and I get them adjusted. I’ve 
got the worst courtroom in the courthouse 
for hearing because of the height of the 
ceiling. I just have to get people to sit 
close to their microphones when they’re 
trying to be heard. I’ve requested lapel 
microphones—I don’t know if we’ll 
ever get them—so we can snap them on 
everybody I should hear. 

MO: Did you have the hearing aids 
before?

MM: Yes, before my mother died some 
years ago. When she saw them she said , 
“Michael, I guess it was inevitable. “

MO: Why was it inevitable?

MM: She was deaf without hers. And 



     Marcus, Recording Seven     131

her father was deaf without his. There 
was this story that he was deaf because he 
fell through the ice in the Hudson River. 
That turned out not to be the reason for 
his hearing loss. That was to protect me 
from the hereditary implications that I’d 
be going hard of hearing and I did. My 
mother had no respect for the truth in 
such things. She considered herself very 
protective. 

MO: Well, it certainly seems like you’ve 
coped fairly well.

MM: Well, death is inevitable for 
everybody. It’s a lot more—what’s the 
word—concrete I guess is as good as any. 
It’s a lot less abstract once you have to face 
it as a proximate reality. [sighs] Everybody 
is well on their way without me. The 
only thing I worry about is this focus on 
improving sentencing because I seem to be 
a very rare champion of smart sentencing. 
Lots of people agree with it. Lots of people 
say yes, that’s the way it ought to be. And 
we all go back to our business as usual. It 
seems that my role is to advocate for this 
change. I’m sure hoping to find somebody 
else to do it. I haven’t met any such person 
yet who is as outspoken and emphatic in 
his focus on this accomplishment. 

Support of Smart Sentencing

MO: Have you had some support from 
your fellow judges in the courthouse? 

MM: Oh yes, absolutely. Absolutely. 

Of course, everybody has their own 
perspective on how it needs to be done. 
That’s fine. Nobody has to agree one 
hundred percent with my technique. But 
I firmly believe and I think I’ve convinced 
the technology upgrade people (and I 
need to convince the vendor) that we 
have to put in front of judges tools when 
they need them that will help them see 
where the evidence tends to point. If that 
can be in front of them on a screen when 
they’re making a decision in delinquency 
court, dependency court, criminal court, 
on release decisions, sentencing decisions, 
probation decisions, they’ll use it. They’ll 
at least look at it. They’ll decide whether it 
applies here or not. 
 Part of the trick is getting the plea-
bargaining to be not immutable. We have 
to have—we do as a matter of law—the 
opportunity to have input on that. As a rule 
we don’t. But I always ask the attorneys, 
“Now what are we accomplishing with 
this? How does it work?” I may adjust 
it somewhat. But I still don’t have the 
analytical tools that I should have in front 
of me and that they should have in front 
of them so we can have that discussion 
routinely. They can have that discussion 
in plea-bargaining. 

That can happen. That can happen 
fairly soon. When the sentencing guidelines 
were passed overnight it changed what 
happened in sentencing hearings because 
the plea bargains were made in light of 
the guidelines. Attorneys were walking 
around with copies of the guidelines. 
Overnight, it made a big difference in how 
sentencing happened. So there are devices 
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that could make tremendous change right 
away. I think that a good presentation of 
analytic suggestions that have credibility 
to both judges and attorneys can have 
a tremendously rapid and beneficial 
input on how we use this terrible set of 
bludgeons that we wield. 

MO: So it sounds like you’re on the 
verge of accomplishing at least that; that 
you would have this system set in place. 

MM:  Verge is a very [chuckles] is a very 
optimistic view. But we’re closer than 
we’ve ever been. Five years is actually 
realistic on a plan given the schedule that 
we anticipate for technological upgrade. 
It’s way out there at the tail. It’s always 
been way out at the tail. 

MO: Anything else you want to mention 
as part of this oral history that we haven’t 
talked about yet? 

MO: [sighs] Oh. [pause] Wealth is the 
poor substitute for purpose in life. Purpose 
is the most invigorating and important 
in life after successful replication of the 
genetic chain. [chuckles] So there are these 
phases: there’s the childhood phase in 
which good parenting results in good 
parents. There’s the breeding selection 
phase, which is such things as “Dancing 
With The Stars.” Basically it’s sexual 
selection. There’s a coupling, which 
could be a lot more successful than it 
is statistically. There’s raising children, 
which is a tremendous challenge phase 
in life. Very few people do it really well. 

I’m happy to see that my daughter is 
fantastic and her husband is really good 
at this. Watching your children raise theirs 
is this grandparent phase. Then there’s 
this overlapping phase of reflection and 
preparation. [voice filled with emotion and 
on the edge of breaking] People who are not 
prematurely taken by a trauma or disease 
miss this full chain, for better or for worse. 
But it’s one of the stitches of the fabric of 
the universe, the cycles of life. 

MO: I guess I’ve got one more question. 

MM: There’s always one. [both chuckle]

MO: That’s sort of true. I always have 
one quick question. It seems somewhat 
remarkable to me that you’ve coped as well 
as you have and are still doing the work 
that you consider most important while 
facing what you’re facing. I just wonder 
sort of psychologically how do you cope 
with this and rise to the challenge. 

Coping with Illness

MM: So the question is how did I manage 
to cope?

MO: Yes.

MM: The older you get the more you 
contemplate death. Death is inevitable. 
[difficult breath] It’s never been a terribly 
frightening prospect. [emotion-choked voice] 
Having a purpose to pursue and a reason 
to that gives your life value certainly helps 
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continue to pursue it. Everybody in my 
situation, as far as I know, has at least one 
anti-depressant. I have one Prozac that’s 
part of the picture. I don’t know if that’s—
actually, it was in response to medication 
side effects rather than the state of mind 
I got to before I had the medication side 
effects; switched the anti-seizure meds 
and I think that’s when I got a med with 
a depression side effect. But in any case, 
I take one Prozac a day for depression. 
I found that my situation made me 
particularly empathetic with everybody I 
talked to including the offenders. When I 
think it’s appropriate to communication I 
will come off the bench and sit across the 
table from the offender and talk person-
to-person to see if we’re communicating. 
Sometimes it’s kids; sometimes it’s adults. 
It affects me even more deeply than it used 
to when I’m sending somebody to prison. 
I can’t abstract it as easily as it used to be 
for me, which was never completely easy. 
The lack of memory is something we all 
rely on. We don’t remember pain that 
we’ve experienced in the past. All of these 
things contribute. 
 The restrictions on immediate 
perception that we have to have to survive 
anything: why would we do anything if 
we focused on the ultimate death that we 
all face? Well, by putting it aside. By not 
thinking that far ahead; by abstracting it; 
by focusing on what’s more proximate. 
What’s most proximate is what you 
care most about and what you work on. 
Working is the best therapy for me. I 
actually still look forward to getting to 
what it is I do during the day. Days of 

nothing but napping are bad for me. Belize 
will be nice because we’ll have things to 
do. I hope to be able to snorkel again. I 
can’t scuba dive again. But a snorkel and 
I got an underwater camera and meet all 
of my old friends that live in that world. 
[emotion choked] I’ll get my dogs. There 
are lots of things. My wife is marvelous. 
My daughter is marvelous. My judicial 
assistant is like having a third mother. 
She looks after me and she’s very helpful. 
She’s going through horrible things with 
her own mother who is declining; who is 
no longer living in her home; just moved 
to a facility. Hey: I’m not special. We all 
go through some measure of this. I’ve 
got good I can do or attempt and that’s 
enough. That’s enough.

MO: Any final thoughts about your 
career and life? 

MM: It’s been a good life and a good 
career. I wish people would learn smart 
sentencing is what counts. Thank you. 
 
 [End of formal interview]
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Homelife & Personal Projects

Note from interviewer Michael O’Rourke: At 
this point my formal interview with Judge 
Marcus concluded. The recording that follows 
is a tour of his house. He and his wife have 
collected many interesting and beautiful 
pieces of art and memorabilia. The house dates 
from the late nineteenth century and many of 
its architectural features have been restored or 
added by Judge Marcus who is a highly skilled 
woodworker and cabinet maker.

MO: This is the piece that you picked up 
when you were twenty-one?

MM: Yes. I just had to have one and I 
found one in the warehouse of a hardware 
store. A guy wanted to get rid of it. It has a 
receipt mechanism over here. Some pieces 
are missing. Over here there’s a little 
notepad where you can do your math. 
Then you ring up the amount depending 
on what clerk you are. This is one of the 
first electric ones. But you can crank it. 
Now that it’s electric [crashing sound of 
drawer opening] your drawer as a clerk 
opens and only your drawer. You don’t 
have access to any of the other clerks. The 
floorwalker can open this and look at the 
tallies for each of the clerks separately. It’s 
a day in the past where the politics of this 
stuff, [drawer opening sound again] or the 
expectations of the relationship between 
the worker and the management was a 
little different. 

MO: Okay, so here we are in your living 

room here. I guess this room is full of art 
from travels and other sources? 

MM: Yes, travels to fairly faraway 
places. Of course, there’s pictures with 
the dogs; family pictures. This is my son’s 
family over here. He’s successful in the 
entertainment industry. My dad was a 
lawyer for screen composers so there’s 
sort of a loop there. My son does lighting 
for TV shows and whatnot. That’s a piece 
on bark cloth from some I don’t remember 
exactly where. Sharon is the artist in the 
family and she also got this rug, which is a 
fascinating imagery as is this carpet, which 
is also handmade. This is my daughter’s 
family over here. My daughter is a lawyer 
who is very much following the same kind 
of path that I followed. Only she’s starting 
with the school districts and the kids’ 
right to treatment in school which is a very 
important place to start because when the 
school districts fail to provide the services 
that they are required by federal law in 
theory, the impaired kids are much more 
likely to grow into being criminals. She’s 
definitely carrying on the torch. I’m very 
proud of that and relieved somewhat that 
she’s doing it. 

MO: And some puppets right behind 
you.

MM: These are from India. 

MO: They look like they’re from India.

MM: As you can see we’ve got replicas of 
stuff: this is from Scotland. This I believe is 
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ancient Mediterranean. This is an ostrich 
egg. It’s not a replica; it’s the real thing. 
We went to Jordan and this is one of the 
things we brought back. These ceramic 
birds were my mother’s. She gave those 
to us. Now they’re very crowded because 
we wanted to make room for our stuff, 
or more specifically Sharon’s stuff. This 
clock was a very ancient, well antique, 
clock from my parents as well. So, this 
stuff from my parents has moved through 
the homes of the kids.

MO: That chair?

MM: I think this came from Sharon’s 
family. It didn’t come from mine. But it’s 
good for a small person. Sharon and I are 
both pretty small. It fits our bodies better 
and it rocks. It’s noisy but workable. 

MO: It’s a very nice piece. [Recording 
stops, then resumes]

MM: I’m going to put Sonnet out. 

MO: These would be your dogs. 

MM: These are the dogs. [barking] Petra 
is perfectly safe. Sonnet can come out. 

MO: [talking to the dog] Hey. You’re all 
excited about a new visitor huh? You built 
this kitchen?

MM: Yes, I built the kitchen table. The first 
thing I turned on a lathe was about this big. 
The second thing was this. And the third 

was this and I bought the cheapest lathe I 
could. I learned how to bend wood. This is 
curly maple, which was not self-evident. 
Instead of putting cabinets, which would 
have lowered the light and made the room 
even smaller because it’s a pretty small 
room, I built those shelves and this table 
that are anchored to the wall. The finish 
is unfortunately damaged by trying to put 
a water-based finish to keep from hurting 
the dogs over a deteriorating oil finish 
that I put on originally. The sink, the sole 
support, everything here, the backsplash 
are all from scratch. Curly maple and 
walnut are the woods. You can see over 
here this is staved like a barrel. I’d never 
built a staved thing before. I just thought 
it had to be done. This hood was the only 
solution because most hoods available on 
the market —

MO: Oops!

MM: We can put Petra out too.

MO: She’s okay. 

MM: [talking to dog] Petra: out! 
 Most of the hoods that you get 
expect to go up to a level of cabinets and 
are flat on top. I had to build a vent and 
put in a tunnel for the vent up there. I had 
to design this from copper sheet—never 
done any sheet work before—and create 
these corners. I’ve folded this edge up. 
I created the dimples with a ball-peen 
hammer. It kept the neighbors awake for 
quite awhile. That image in the middle 
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was made with a little punch and it is to 
pick up on this Mexican—it’s essentially a 
replication of this design. 

MO: Did you select those tiles and 
import them yourself from Mexico? 

MM: I think Sharon had a heavy hand in 
selecting them from a local source. 

MO: Okay.

MM: The floor: we got a very good 
deal from a tile shop that was going out 
of business. These tiles came from there 
as well as the floor tiles. We got a very 
good deal because it had been sitting in a 
warehouse that had been essentially not 
used for years and years and years. I don’t 
remember what we paid but these brick-
like things are high-density castings. 
They don’t stain. They’re three-quarters 
of an inch thick and they have a rugged 
cleat kind of base. I managed to put this 
all together. It worked! These things work 
essentially. Not perfectly, but essentially. 
Then we filled it with stuff like this Kitchen 
Queen, which Sharon is ready to get rid of 
because it’s pretty decrepit. This is our, I 
think, third generation of appliances. 

MO: So you built this staircase then.

MM: Yes. I installed it so it would meet 
code. For this steep run, I had to get a 
special approval with an application. 
It’s attached to a post, which is holding 
up the house. Each one of them has now 
a concrete post block under it, sort of 

pyramidal-shaped at the top. I had to 
replace all of them and jack up the house 
to get it level again. [Recording stops, then 
resumes] [talking to the dogs] “Going to 
be sweet now? That’s good. Be sweet. Be 
sweet. All right. Good doggies.” 

This is just very carefully made with 
drills and screws. I bought and finished 
these drawer fronts. But it was a good 
project and it went a lot quicker because 
I bought parts and then assembled them. 
I made this face. I finished this box—
[Recording stops then resumes]—cherry 
dining room table. The rooms were very 
much smaller. It’s one of the things passed 
with the family again is a duplicate 
elsewhere in the family. This thing is 
not—do you want to talk about?

MO: Yes, you could mention it.

MM: This is very heavy. We got it in a 
marble shop near the Taj Mahal in India 
and learned that the Taj Mahal itself has 
this kind of precious and semi-precious 
inlay entirely through the marble that 
makes up the Taj Mahal. The Taj Mahal is 
no plain object. What’s the word? It’s as 
complicated when you get up close to it as 
it is when it looks from a distance. It really 
is an incredibly beautiful structure. 

MO: It is. You have a couple other older 
pieces here it looks like.

MM: Yes. This is a horse from China. 
They sell a lot of that kind of stuff. These 
are our respective parents. This is my 
mother and father and this is Sharon’s 
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family. This stuff is much more recent and 
just bought from a Portland antique shop: 
the door to the house. 

MO: The door. 

MM: I wanted to do a stained glass front 
door because I thought it felt better with a 
Victorian and Sharon was worried about 
the security. So I used a stained glass 
pattern. The leading is really fret wire 
from guitars, which I was familiar with 
using it. You can buy it by the roll or by 
the foot. I knew how to work with it. The 
bigger ones are—

MO: That’s knowledge that stems from 
the McCabe days too? 

MM: Right. [dog barking] And this is brass 
rod. I designed the whole thing and put it 
together. It’s really two pieces with this a 
duplicate of the other piece. So this faces 
outside and it’s identical to the inside. This 
is the one that’s been out to the weather. 
It has a piece of one inch insulation foam 
between the two panels for insulation. So 
this is, as doors go, a pretty good insulator 
and it fits nice and tightly. I got hinges 
that were capable of holding this kind of 
weight with bearings in it. 
 Years later I finally got around 
to putting a real stained glass window 
above the door. That was the first stained 
glass project I ever had in my life. I 
learned as much as I could before I did 
it. I didn’t really believe that you could 
put a soldering iron that close to the lead 
and glass without cracking the glass but 

it works. The soldering iron here on the 
door also didn’t discolor the wood by its 
heat so that gave me some expectation. 
So using soft solder you can accomplish 
what people have been accomplishing for 
centuries. 

MO: [chuckling] That’s very impressive; 
a very nice piece. The stained glass piece 
is quite beautiful. 

MM: Yes. I was very fortunate for it 
to come out as well as it did given the 
difficulty of some of those fine points. 
It’s based on the French fleur-de-lis. That 
started here and I lived here for at least 
a decade before I got around to following 
the same pattern and reorient it. 

MO: Well, it probably would have taken 
me a decade just to do the door. [laughs]

MM: It took awhile. But as you can see 
as I set up a jig to run, routers to do this 
kind of sunburst and there are eight of 
these. I suppose the setup—this has got to 
be the same as this and the other two on 
the other side and this likewise like that 
one and the other two on the other side. I 
sprung for the high-class hardware. I was 
glad I did. 

MO: Sure. You must have an extensive 
shop somewhere on the premises? 

MM: It’s got some important pieces but 
I bought them as essentially rejects from 
somebody who went upscale. But they’re 
heavy, enormous and it was tremendous 
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work to get them from Southern 
California, where we were living, to here. 
No, it was the Bay Area where we were 
living to Portland, up these stairs and in 
the basement. The band saw has got a 
twenty-one inch wheel. I had to build it 
in-between beams on the ceiling of the 
basement because it certainly wouldn’t—I 
had to assemble it and then build a 
wooden case for the top wheel. The saw 
weighs at least one hundred twenty-five 
pounds. It’s a thick casting. It works very 
well. But it’s never had a decent guardrail, 
whatever that device is that you use. 

MO: Right. I’m not sure of the term.

MM: I have to hold one end down with a 
clamp to keep it parallel. It doesn’t do the 
job. I’ve built jigs, which help me do lots 
of things. I’ve got a Sears drill press which 
works very well. 

MO: Well thank you for the tour. 

MM: Let’s step outside. [sound of door 
opening and wind chime] The plants you saw 
in the front room, normally we have those 
doors apart. But the plant in front is one of 
the plants from outside and we’re trying 
to keep it alive during the winter. It can’t 
stand the cold as some of these can. [lots of 
street noise] But this curved handrail—all 
the handrail was rotten and gone or on its 
way out. I replaced all of the handrail and 
rebuilt the stairs when I realized it was too 
far gone when they collapsed under me 
literally and I sank to the ground level.

MO: Really!

MM: Yes. 

MO: Did you injure yourself? 

MM: No, no harm. But the handrail, the 
balusters, the stairs, every piece here that 
you see from one end to the other end I 
built all myself and put the shapes in. I 
bought the raw lumber from what used 
to be the goat barn at Edgefield. I didn’t 
know that’s what it was but I followed 
the ad for used lumber four inches thick. 
Sure enough they had these planks four 
inches by eighteen inches. I had a truck at 
the time, an old mail truck, which I had 
for twenty years; used as a camper and 
finally gave away when it was sitting on 
the—we don’t have any garage—at the 
curb. People complained that essentially 
a mail truck painted white was sitting 
there every day and eventually I decided 
we can’t use three cars. I gave it to Lloyd 
Marbet. It’s now an outbuilding for Lloyd 
Marbet as are many other vehicles that 
sort of sit on the lot.

I had to replace all of the flooring 
because so much of it was rotten. And I 
had to build that curved case which was 
rotten out. [loud street sounds]. 

MO: But these posts were —

MM: The posts are original. They’re 
soft wood. All of this is soft wood. The 
stairs are made with wedged fittings that 
are reinforced with steel brackets that I 
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made by cutting angle iron. The stairs are 
sufficiently solid. It was a tremendous 
project but it worked more or less. More 
or less.

MO: Well I transcended them—or 
ascended them I guess is what it was.

MM: Unfortunately, there was something 
in the measurement that got them tipping 
back just a hair so the water runs towards 
the back instead of down the front. 

MO: Oh yes.

MM: I put this stuff on it recently to 
avoid the slip. [chuckles] I was forced to 
evict squirrels from the attic so I built a 
feeder. There’s one on it and there’s some 
running around the feeder.

MO: Oh yes.

MM: The feeder is hanging. There’s a 
squirrel eating at the feeder, which is raised 
and lowered by a pulley. If you follow it 
up the tree there’s a condo I built for them 
years ago to make some restitution for the 
horror of evicting them from our attic. We 
have grays and reds and several squads 
of litters raised successfully I think in that 
house which has openings on the other 
side that’s got a covered hallway to keep 
raccoons out. I have to fill the feeder twice 
a week. 

MO: There are a couple squirrels there, 
two or three.

MM: This one may be leaping to the next 
tree. 

MO: Oh yes.

MM: To pretend that he lives elsewhere. 
There’s one still at the branch. 

MO: Yes I see him. That’s great. 

[End of recording]
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Endnotes

1.   Review of the record indicates that David O. Selznick is the producer of the original 
1933 film, King Kong.

2.   Lawrence Livermore National Laboratory was established in 1952 as the Lawrence 
Radiation Laboratory at Livermore, an offshoot of the University of California 
Radiation Laboratory at the University of California, Berkeley. It was the second 
nuclear testing facility in the nation. Theoretical physicist Edward Teller and physicist 
Ernest O. Lawrence are regarded as the co-founders of the Livermore Laboratory.

3.   An agora is an open “place of assembly” in ancient Greek city-states.

4.   Jacobus tenBroek was the founder of the National Federation of the Blind. Born in 
1911, tenBroek lost the sight of one eye as the result of a bow-and-arrow accident at 
the age of seven. His remaining eyesight deteriorated until at the age of fourteen he 
was totally blind. His family traveled to Berkeley so that he could attend the California 
School for the Blind. By 1934 he had joined with Dr. Newel Perry and others to form 
the California Council of the Blind, which later became the National Federation of the 
Blind of California. 

5.   The Symbionese Liberation Army was founded in 1971 in the San Francisco 
Bay area by Russell Little and Robyn Sue Steiner as a loose band of Berkeley 
radicals focused on prison reform, poverty, and race. In 1972, escaped convict� 
Donald DeFreeze took over the SLA, and the group began to advocate violence as a 
mechanism of change. In 1975, they kidnapped 19-year-old Patty Hearst, heiress to the 
press baron William Randolph Hearst. Several members of the SLA group were killed 
in a shoot out and fire at their Los Angeles residence. Remaining members continued 
the SLA’s mission, which ended when most members were captured and tried of a 
bank robbery in which Myrna Lee Opsahl was murdered. 

6.   “The Death Penalty Cases,” by Michael H. Marcus and David S. Weissbrodt, 
California Law Review October 1968, Vol. 56 Issue 5, p. 1270.

7.   Bumpus v. Clark, 681 F.2d 679 (1982) Alta BUMPUS, et al., Plaintiffs-Appellants, 
v. Donald E. CLARK, et al., Defendants-Appellees. “The dispute between the parties 
arises out of an announcement by Multnomah County that it is considering closing 
Edgefield Manor. Plaintiffs contend that closure of Edgefield Manor would be contrary 
to their rights under Title XIX, the United States Constitution, and the common law 
of Oregon. Plaintiffs seek declaratory and injunctive relief preventing involuntary 
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transfers and destruction of interpersonal relationships among residents and between 
residents and staff, or, in the alternative if closure is to be allowed, compelling a 
reasonably prompt decision regarding the future of Edgefield Manor and requiring 
that each resident be given notice and an evidentiary hearing prior to any transfer.”

8.   To view Judge Michael Marcus’s Smart Sentencing website go to: www.
smartsentencing.info/whatwrks.html

9.   Narrator’s note: A contract plea is permitted by statute if the parties’ attorneys 
confer with the judge beforehand to ensure that the judge will follow the 
“recommendation” – and the only choice then is to accept the sentence agreed upon 
or reject the plea after hearing more about the case at the time of the plea. In practice, 
the parties do not often confer with the judge in advance, but simply check a contract 
plea box on the petition. Some DAs are particularly fond of contract please, and a 
few actually write a contract – one a ridiculously complicated contract in which the 
defendant purports knowingly to waive a long list of post-plea rights and remedies. 
Defendants who enter such arrangements after conferring with counsel out of 
desperation because of the dire choices they face – only through this path do they 
have an opportunity to get only half or 2/3 of the ballot measure draconian sentence 
which only the DA controls through accepting a plea to a lesser charge or an artificial 
“attempted” version of the crime of which he could be easily convicted.
  Most of us feel equally trapped by the DA’s control; as if we reject even an 
obviously excessive sentence, the defendant doesn’t get the compromise he wants.
   An obviously short period of incapacitation in another story – we can demand 
an explanation from the state for the risk to public safety; if the explanation is not 
persuasive, we can reject the plea – in which case they are free to approach another 
judge.

10.   The last container of chemical weapons agents stored at the Umatilla Chemical 
Depot was delivered to the depot’s incineration plant Thursday October 21, 2011.
 
11.  A Watermaster functions as a local contact for landowners, elected officials and 
watershed councils, as well as other government agencies at the local, state, and federal 
level. There are 19 Watermaster District in the State of Oregon. From Oregon Water 
Resources Department www.oregon.gov/OWRD

12.   DUN – dunnage incinerator – high temperature incinerator included in the original 
UMCDF design and intended to treat secondary process wastes generated from 
munitions destruction activities – this incinerator was never constructed at UMCDF.
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